Protestant Church
in Switzerland

Ethical studies of the Protestant Church in Switzerland

Marriage, Parenthood, Children
What are the ramifications
of same-sex marriage?

Berne 2022



Ethical studies of the Protestant Church in Switzerland

Marriage, Parenthood, Children

Table of contents

11
1.2
1.3
1.31
1.3.2
1.3.3
1.34

1.3.5
1.3.6

21
211
21.2
213
2.2

2.3

3.1

3.2

Preface ............ooooviiiiiiiii 3

The discussion of marriage
and family as a challenge

tothechurch ....................................... 4
Introduction ..o 4
Societal developments .............ccoeeeee. 6
Church milestones ..........ccooveviiiiiviiineiins 7
Equal rights for same-sex love .................. 7
Strengthening marriage and family ........... 7
Family poliCy ..o 7
Plurality as the expression of the will

of creation .........cooiiiiiiiii 7
Protection from discrimination .................. 8
Challenges to the church .......................... 8

Biblical-theological foundations
for a Reformed understanding

of marriage and family ....................... 9
Marriage from the perspective

of covenant theology ..........cccooeeiiviieinnn. 9
The covenant at the center........................ 9
The covenant of marriage .............cccoeeeeee. 10
Marriage in God’s covenant ...................... 10
The reality of the covenant in divine

bIESSING coovveiii 12

Consequences for the current
discussion based on covenant theology .... 13

Aspects of reproductive
medicine.................coooiiiiiii 14

The wish for a child between granting

and attaining ..........ooooiiiii 14
Biotechnological possibilities and
“‘playing God” .......iviiiiiiiiiiii 16

Publishing Informatio

Protestant Church in Switzerland

Approved by the Council of the PCS, April 13,2022
Author: Frank Mathwig

Berne 2022

3.3
3.4
3.5
3.5.1
3.5.2
3.5.3
3.5.4

41
4.2
4.3
4.3.1
4.3.2

4.4

5.1
5.2
5.3

From procreation to reproduction .............. 17
Reproductive autonomy .........cccoceeveieennnnnn. 18
Same-sex reproduction ............ccceeeeeinnnn. 20
Medical and social infertility ...................... 20
Sperm and egg cell donations................... 21
Divided fatherhood ..............ccooviiiiiiiinnnnnn. 22
Divided motherhood ..............ccoiiiiiiiinannn. 22

The legal and ethical significance

of childwelfare .................................... 23
Children and their welfare ......................... 23
Concept and function of child welfare ....... 24
Child welfare in reproductive medicine ...... 25
The welfare of potential future children ..... 26
The nature of reproduction and child

welfare ... 27
Child welfare as a differential social

CrItEriONT? L.ueiiiiii e 28

Contours of a theological-
ethical perspective on parenthood

andchildren...........................l 29
Parenthood between desires and risks...... 29
The family between genes and stories ...... 30
The ethical discourse on reproductive

medicine and child welfare........................ 33
Conclusion .............ccooooviiiiiiiiiii, 35
Notes ... 36



Preface

The order of marriage and family life was an important
concern of the Reformation. From the Protestant Re-
formed point of view, marriage, parenthood and family
form realms and probationary fields of Christian free-
dom. Church ceremonies and rituals accompany the
entire family life. This is a prominent expression of the
church’s attention to marriage and family issues.

Social developments do not stop at the church doors.
Therefore, the ecclesiastical-theological reflectionisin
need of change and supplementation. Christian ethical
orientation does not want to stop the course of the
world, but to accompany it constructively and critically
with a view to the good life. Reformation belongs to
everyday life and challenges churches and theologies
to go over their own books again and again: again and
again to give an account of their own faith hope (1Petr
3,15) and again and again to examine an ever-changing
social present and to keep whatis good. (1Thess 5,21).

In 2022, the Swiss voting people approved the intro-
duction of marriage for same-sex couples. Already in
2019, the Synod of the Protestant Reformed Church
had recommended to member churches, in case of ap-
proval for liturgically following the new marriage regu-
lation. The revision of the matrimonial law now raises
the question of the consequences for marriage, parents,
children and families. In the past, the Protestant Church
in Switzerland (PCS) has expressed itself on various
occasions on bioethical questions of reproductive medi-
cine. At the center of Non-invasive Prenatal Testing
(NIPT), In-vitro-fertilization (IVF), and Preimplantation
Genetic Diagnosis (PGD) were ethical-theological con-
siderations about the protection of life and embryos.
Because same-sex married couples — apart from child
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adoption — cannot become parents without reproduc-
tive medical support, new questions arise: To whom
should which reproductive medical measures be made
available to found their own family?

The Council of the PCS takes this challenge as an occa-
sion for a basic theological-ethical reflection. Theolog-
ical ethics has long been intensively involved in the
bioethical discourses. But a broad inner-church con-
versation has not yet taken place. In view of the up-
coming bio- and family-ethical questions of great
socio-political scope, the Council of the PCS presents
a theological-ethical study. It develops and explains
theological-ethical foundations for an “appropriate”
and “humane” (Arthur Rich) church dialogue on repro-
ductive medicine in the context of marriage, parenthood
and family. The study is complemented by the thesis-
like short version 710 Questions — 10 Answers. Marriage,
Parenthood, Children from a Protestant Reformed Per-
spective, Bern, June 2022. This study and the abstract
do not offer a conclusive position, but rather Protestant
Reformed contributions to the reasoned formation of
judgment in an important discussion that affects all of
society.

With a large majority, the Synod of the PCS supported
the opening of marriage to same-sex couples. However,
the issues of reproductive medicine that have been
raised are fundamentally relevant to all couples who
want to start a family. For the Council of PCS, a bio-
medically informed and theologically ethical discus-
sion is indispensable. May this study enrich the con-
versation.

Rev. Rita Famos
President
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“I was perhaps wise to have found you; yet | did not
find, GOD gave you to me. No other hand blesses so.”"

“The church is not where people affirm their common
ethos and image, but where God rules hearts through
his Word — however uniform or diverse the manifesta-
tions of this may be — and where no other dominion is
thus permitted: this is practiced freedom from domin-
ion, from which ethics takes its starting point, remain-
ing critical of morality as morality remains within the
limited discourse on governance and freedom.”?

1 The discussion of marriage
and family as a challenge
to the church

1.1 Introduction

From a Reformed perspective, marriage, parenthood,
and family are substantive areas and testing fields for
Christian freedom. The central question of how Christ
frees people to live in communion with God is as rele-
vant to the church in general as it is with regard to mar-
riage, parenthood, and the family in particular. Theology
and theological ethics reflect upon the relationships and
structures that people actively realize and take respon-
sibility for, without this fully encompassing the scope of
Christian relationships.

The current theological and church-internal discussions
on marriage, parenthood, and family presuppose a so-
cietal world that was neither accepted nor rejected by
the texts of the Bible. Churches today are challenged
to provide answers to questions that the protagonists
of the Bible would not even have dreamt of asking. At
the same time, the biblical message forms the constitu-
tive horizon within which Christian life must be explored
and developed in the here and now. While the roles of
spouses, fathers, mothers, and children have been
changing alongside society and the dynamics of tech-
nological development, they remain in the hands of their
Creator and Redeemer at every moment of their lives,
and not entirely left to their own devices nor to the re-
sponsibility of their fellow human beings.

Marriage and family serve as a social model® that was
systematically promoted by the churches and which
provided a point of connection for their societal role
with regard to moral integration.* Views of marriage and
family represent, convey, and justify moral norms, so-
cial attitudes, and the self-understanding of society. In
addition to charitable works, marriage and family were
long considered prominent areas of realization for a
Christian-moral way of life. The guiding models of mar-

riage and family do not depict marital and family reali-
ties, but are in fact normative in two different ways: As a
critical regulative, the models address the differences
between the claims and reality of marriage and family
(gender hierarchies, family-internal power relationships,
etc.), while also supporting traditional images of mar-
riage and family in the face of processes of diffusion and
change affecting the realities of marriage and family.
The models thus react to social practices connecting
with socially established biological and reproductive
technologies. The pluralization of lifestyles that began
in the 1970s not only led to a pluralization of traditional
patterns, role models, and marital and family morals.
Liturgical acts (baptism, worship, confirmation, marriage,
funerals) carry forward traditional church concepts of
marriage and family through all phases of life. Although
new liturgical forms that reflect current realities in rela-
tionships and family (e.g. in the form of church separa-
tion and farewell rituals in the event of divorce or the
loss of a person not yet born) have long been practiced,
they have still yet to be taken into account in official
church ordinances.

Issues concerning parenthood and family are currently
of particular relevance to the context of biotechnological
and reproductive medicine. The introduction of same-
sex marriage has led to a broadening of the bioethical
focus. This is not just a matter of what should or should
not be done in terms of biotechnology and reproduc-
tion, but also of who should have access to medically
assisted reproduction. This includes the question of re-
productive medical support for same-sex parents and
thus the constellations of sexes among couples who
seek to become parents. The reproductive processes
necessary for same-sex parenthood are a matter for
general discussion here. While same-sex parenthood
is dependent either on sperm, egg cell, and embryo do-
nations or on surrogate mothers, these methods have
so far been employed mostly for opposite-sex couples.

The legal extension of marriage to same-sex couples
serves as an occasion for reflection on the ecclesiastical-
theological foundations and approaches to bioethical
questions of reproductive medicine. This study there-
fore focuses on the question of same-sex parenthood.
Reproductive medical procedures are, however, aimed
at couples regardless of the constellation of their sexes.
The medical methods discussed were indeed not only
developed for opposite-sex couples, even if they are
mainly used for them today. This is therefore not a matter
of a special reproductive medicine for same-sex cou-
ples. Their specific situation is merely one current area
of application for a topic that can affect all couples who



seek to have children in what is principally the same
manner. The bioethical questions concerning the con-
ditions, possibilities, and limitations of a reproductive
process will arise regardless of who puts them to use.
From a justice-oriented ethical perspective, we must ask
whether there should not be equal access to reproduc-
tive medicine and whether unequal access can be jus-
tified. The first set of topics here delves into anthropo-
logical, biological, and medical questions, the second
set focuses on political and sociological aspects.

The connection between nature (natural law), creation,
and institutions (human/societal orders) found in church
and theological traditions renders it more difficult to
approach the topics of reproductive medicine and
same-sex partnership and parenthood. Maintaining a
“nature”-based or “naturalness” principle connected to
the theology of creation and its order presents an ele-
vated and often insurmountable hurdle. To make matters
worse, one methodological challenge is often over-
looked: the dramaturgy of fate demands theological ex-
planations. What is expected and what is forbidden also
requires theological-ethical justifications. Answers to
the question of why something is the way it is, when it
could also be different (when other situations are brought
about by fate), are not (any longer) sufficient when the
question arises as to why something should be the way
it is and not otherwise. Explanations relate to what
emerges from the perspective of the observer, while
justifications relate to what can be done and can be left
undone from the perspective of the participants.

Theological explanations that ignore or reject possibili-
ties for their not having (yet) been possible in the past
do not suffice to address questions posed today. It was
never a viable theological option to say “that which
must not, cannot be”. The historical dynamics of human
possibility have challenged, time and again, the world
of tradition and images of self and humankind, as they
would otherwise only be nostalgic fantasies. This does
not mean that they are to be abolished or adapted uncrit-
ically, but that they must be rendered plausible enough
so that they can provide orientation for lives here and
today. This study thus begins with a foundation of mar-
riage and family from a Reformed perspective, founded
in the theology of blessing and covenant. The dynamic-
relational understanding emerging here will open up
room for ecclesiastical-theological discourse on the
subsequent reproductive and bioethical issues.

In view of the controversies within and among church-
es, the Communion of Protestant Churches in Europe
(CPCE) proposed a “corridor”-style approach within the
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church in its 2017 publication “Before | formed you in
the womb...”. This involves mapping out a “corridor’ of
authentically Protestant positions, within whose bound-
aries discussion, debate and moral discernment can
take place.” On the subject of parent-child relation-
ships, the CPCE document states: “The relation between
communicative freedom, love and participatory justice
is important for bioethical problems in general and spe-
cially for the ethical issues of modern reproductive med-
icine. Not only the desire to have children but also the
child’s welfare has to be discussed in general and also
in every single case from the fourfold perspective of
love, communicative freedom, responsibility and par-
ticipatory justice.”® This study follows on this point to
pursue two goals: 1. The presentation of the discussion
on marriage, reproductive medicine, and child welfare in
the churches and in law; and 2. the exploration of bibli-
cal-theological contexts, which can be followed up by
theological-ethical discussions within the churches.

This study is deliberately limited to basic questions.
Certain central concerns are excluded here, in particu-
lar: 1. the bioethical reflection on the practice of repro-
ductive medicine. Detailed bioethical questions (how
should sperm, egg cell, embryo donations and surrogate
motherhood be assessed from a church-theological
point of view?), which would require a separate subse-
quent discussion; 2. discussion of important ethical and
economic matters (socio-economic, gender and status-
related inequalities, fair distribution of opportunities and
resources); 3. the expansion of the discourse perspec-
tive, in line with social reality, to include concerns of the
LGBTQ communities. Towards the development of bib-
lical-theological foundations for the church discourse
on medically assisted reproduction, this text proceeds
both deconstructively (creation, nature, child welfare)
and constructively (theology of covenant and blessing,
orientation towards narrative and relationship). The un-
equal treatment of opposite-sex and same-sex couples
with regard to accessing reproductive medicine was
justified in the Swiss Reproductive Medicine Act with
reference to child welfare. A separate chapter is there-
fore devoted to the deconstruction and reconstruction
of that concept. The exploratory perspective of this
study is based on the theology of covenant and bless-
ing and aims at a relational-ethical narrative for an un-
derstanding of parenthood, childhood, and family.

With a view to parenthood and the family, a church-theo-
logical view introduces the perspective of the Gospel
as a context of exploration. The appeal of theological
ethics within the sphere of the church lies here in its
ability to present the reality of the church of Jesus
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Christ as a model for the reality of parenthood and fam-
ily. The study adopts an open, exploratory perspective
without striving for neutrality and thus predetermining
particular positions. It does not offer “solutions”, but de-
fines the field of discourse and offers suggestions re-
garding the direction in which theological and ethical
thinking can be further pursued.

1.2 Societal developments

Civil marriage refers to the union between “spouses”
(Art. 94, 159 Swiss Civil Code, SCC) that is contractu-
ally concluded and guaranteed by the state (Art. 14 Fed-
eral Constitution). They “mutually undertake to strive to
safeguard the interests of the marital union and to care
jointly for the children. They owe each other loyalty and
support.” (Art. 159 Para. 2-3, SCC) The marital partner-
ship, which is designed for continuity and durability, is
privileged in comparison with other communal forms of
life and is legitimized and protected in a singular manner
through civil marriage. The current legal situation was
preceded by a long and varied history of marriage reg-
ulations.” During the Reformation, the Reformed parts
of Switzerland established marital freedom alongside
the obligation to marry in church, civil marriage regis-
ters, and marriage courts. Until the introduction of com-
pulsory civil marriages within the framework of the Fed-
eral Constitution of 1874/1875, matters involving mar-
riage law fell within the responsibility of the regional
churches. Only the cantons of Geneva (1821), Neucha-
tel (1853), Ticino (1855), and Basel-Stadt (1871) had
previously introduced civil marriages. Since this legal
institutionalization of civil marriage, marriage under
civil law has been a mandatory prerequisite for church
marriage (prohibition of prior marriage, Art. 97 Para. 3
SCQC).

The current discussion of marriage and family has its
roots in the discourse on emancipation, sexuality, and
gender that began in the 1960s. Marriage and the fami-
ly were initially largely excluded from the social and
legal consequences of the implementation of gender
equality, the protection of sexual privacy, and the plu-
rality of relationships and lifeways. While the institutions
were under the special protection of the state, they were
also considered outdated and no longer desirable with-
in the context of the new liberal view of life. The line of
demarcation between conservative and progressive
attitudes towards life often coincided with the decision
for or against marriage and family. Conservative posi-
tions retained authority over the definition of the institu-
tion of marriage and family as progressive forces did

not address the issue in the first place. Marriage and
family initially remained an unchallenged heterosexual
and heteronormative domain.

This situation changed with the social visibility, accept-
ance, and establishment of homosexual lifeways. The
more matter-of-factly same-sex identities and rela-
tionships were recognized, the more the once eman-
cipatory rejection of the heteronormative institutions of
marriage and family was perceived as social discrimi-
nation and exclusion. Societal normality is not only re-
flected in public acceptance but also in free access to
social institutions. The call for legal equality for same-
sex couples was implemented in two stages: through
the federal law on registered partnerships for same-
sex couples, which has been in force since January 1,
2007, and through the extension of civil marriage to
same-sex couples, which took effect on July 1, 2022.
The move away from traditional marriage and family
that began during the “sexual revolution” has given way
to a dynamic of integration in which established rela-
tionship forms have been opened up to same-sex iden-
tities and lifeways. This meant that the institution of
marriage, which had rarely been discussed previously,
moved to the center of the debate, while raising the
new question of the specific qualities of different family
forms.

The break with tradition lamented by the conservative
camp solely involves the forms of marriage and family
institutions. With regard to the institutions, by contrast,
there has emerged a new attachment to tradition that
is no longer limited by heteronormative factors. On the
traditional side of the ledger, a common interest in mar-
riage and parenthood raises the question of whether the
“wrong” people — same-sex couples — are now striving
for the “right thing” — marriage and family. Two new ques-
tions have replaced the outdated dispute over traditional
ideas on marriage and family: 1. What does the exten-
sion of marriage mean for a contemporary understand-
ing of parenthood and family? 2. What social-norma-
tive effects do the new parental gender configurations
have on children? Or more specifically:

1a) Do opposite-sex couples enjoy a natural-biologi-
cal privilege with regard to parenthood and family?

1b) Or do all couples have access to parenthood and
family who can become parents and start families,
with or without biotechnological intervention?

2a) Do children need a mother (cis-woman) and a father
(cis-man) for their well-being?

2b) Or is child welfare independent of the biological
gender configurations of their parents?



1.3. Church milestones

1.3.1 Equal rights for same-sex love

In September 1996, what was then the Council of the
Federation of Swiss Protestant Churches (FSPC, now
Protestant Church in Switzerland, PCS) supported the
Swiss Federal petition on “Equal rights for same-sex
couples”: “When two people of the same sex decide to
live together on a permanent basis, they should have the
opportunity to establish their relationship legally with-
out discriminatory obstacles. We therefore support the
basic aim of the petition [...] and hope for an objective
discussion on this sensitive topic.”® The topic of equality
for same-sex partnerships was discussed in depth at
two conferences, the results of which were included in
two Swiss federal consultation responses submitted by
the FSPC.° The focus at the time lay on legal protection
and the legally binding nature of same-sex partner-
ships. “Legal discrimination against these partnerships
cannot be justified ethically. Equality before the law —
the legal implementation of the Golden Rule —is part of
the core of recognized norms.”"® This was to apply re-
gardless of the personal-moral or theological-ethical
assessment of same-sex relationships, while the legal
and ecclesiastical-liturgical distinction between the in-
stitution of marriage and registered partnerships was
emphasized.

1.3.2 Strengthening marriage and family

In the run-up to the referendum on the Swiss “Federal
Law on Registered Partnerships of Same-Sex Couples”,
the FSPC Council put forward a more comprehensive
position on the subjectin 2005," supporting the partner-
ship law and combining it with the demand for a “strength-
ening of marriage and family”."? In summary, the Coun-
cil stressed the following: 1. the distinction between le-
gal and ethical matters; 2. the right to equal treatment;
3. protection and legal security for binding relationships;
4. the promotion of community life; and 5. strengthen-
ing marriage and family. In view of the controversy within
church and society that was already ongoing at the
time, the Council concluded: “The improvement of the
position of same-sex couples does not however have
any negative effects on the status of marriage and
family in society. Inversely, the rejection of the Partner-
ship Law would not entail any improvements for mar-
ried couples and families.”® This section, as the entire
style and positioning of the text reflects, was aimed at
two church audiences: the ecumenical community' and
criticism of homosexuality within the church.
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1.3.3 Family policy

The text mentioned above referred to a desideratum
that still exists: “A number of urgent—and long overdue —
challenges regarding family policy have in fact been
emerging in the margins of the discussion on the partner-
ship law. [...] Financial, health, and social policy repre-
sent far more useful and fruitful fields of advocacy with
regard to marriage and family — in comparison with the
Partnership Law. Even critics of the legal establishment
of same-sex partnerships need to acknowledge that
neither the approval nor rejection of the partnership law
would change the current situation for families in Switzer-
land. Family policy is undoubtedly a growing socio-
political challenge that both politicians and the churches
will increasingly need to meet in the future. The deficits
of a society that is increasingly declining in solidarity
and less friendly towards children cannot however be
remedied by degrading homosexual partnerships.’®
That observation now requires a different approach.
Family policy is a comprehensive task for one and all,
and is no longer negotiated along the lines of sexual
orientation and gender partnership configurations, as
was the case at the time.

1.3.4 Plurality as the expression
of the will of creation

The pursuit of an inclusive understanding of marriage
and family was the driving force behind the motion of
the Evangelical Reformed Church of the Canton of
St. Gallen on 19-21 June 2016 on “Family — Marriage —
Partnership — Sexuality from a Reformed Perspective”.'®
The subsequent report and response of the PCS Coun-
cil were discussed at the 2019 Summer Assembly of
Delegates, resulting in the phrasing: “We are wanted by
God as we were created. We cannot choose our sexual
orientation. We perceive it as the expression of the boun-
ty of creation.”” This neither entailed a “carte blanche”
for sexual practices nor the abandonment of complex
questions of sexual ethics in favor of a normativity of
the status quo. It instead reflected the recognition of the
plurality of sexual orientation as an expression of God’s
freedom in his creative action. Respect for the diversity
of life is anchored in the conviction that divine will can
be expressed in very different self-understandings, con-
structions of identity, and lifeways. While biology de-
scribes forms of life, theology and the church recog-
nize their qualities in terms of creation as well as their
moral value. At the subsequent assembly in autumn
2019, this basic position was confirmed and solidified
in three resolutions:
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“1. The Assembly of Delegates supports extending mar-
riage to same-sex couples at the level of civil law.

2. The Assembly of Delegates recommends that the
member churches adopt the potential new legal defi-
nition of marriage for church weddings.

3. The Assembly of Delegates recommends that the
member churches continue to uphold pastoral free-
dom of conscience as a matter of course, as is the
case with regard to all other occasional services.”®

The recommendations of the PCS Synod were each
accepted with a two-thirds majority, reflecting a large
degree of agreement with the positions of the Protes-
tant sister churches in Germany and Austria. Apart from
the approval of extending civil marriage to same-sex
couples, the synod’s resolutions were of arecommenda-
tory nature as their regulation falls under the individual
jurisdictions of the Swiss cantonal churches.

1.3.5 Protection from discrimination

An in-depth discussion of the theology of ministry and
blessing with regard to a dispensation for pastors who
do not approve of same-sex marriage is still to be car-
ried out. The recommendation for the freedom of con-
science of pastors when it comes to marrying same-sex
couples speaks to the sisterly and brotherly community
spirit, committed to the unity of the Church of Jesus
Christ, regardless of all differences in individual matters.
It is not based on systematic theology, but anchored in
the history of theology. From a church-political perspec-
tive, it follows on the previous distinction made between
church weddings and the blessing of same-sex couples.

Moreover, the Swiss Parliament decided, in late 2018,
to expand anti-racism criminal law (Art.261°s of the Swiss
Criminal Code) to include discrimination based on sexual
orientation. The PCS Assembly of Delegates welcomed
the legislative decision at the time, as it corresponded
with the Principle of Non-Discrimination in Article 10 of
the PCS Constitution, stating that in “all its activities”,
the PCS ensures that “no one suffers discrimination
[...]in either word or deed.” The prohibition of all forms
of sexual and gender discrimination addresses the
speech used by the church, its pastoral and diaconal
practices, and its symbolic-liturgical actions.®

1.3.6 Challenges to the church

Two fundamental aspects of the church’s self-under-
standing are reflected in the institutions of marriage and
family: first, the modern division of labor between govern-
ment and church in shaping the public (polis: law) and
the private (oikos: morality) spheres, as was already the
case during the Reformation — under the conditions of
a society conceived as corpus christianum; and, second,
virtue ethics, which is closely related to life in commu-
nity, and was inheriteded from ancient culture and further
developed in church and theological history. While the
state was at best indirectly connected to the polis of God
throughout the history of salvation (most radically in
the present-day eschatology of “religious socialists”),
the definition of Christian marriage and family could be
linked more directly to the household of God (Eph. 2:19).
The modern autonomous individual as a kind of ethical
foundation was unknown to the ancient approach to-
wards virtue ethics. To put it simply, the idea of personal
freedom took the place of the order-creating community
based in ontology. While individuals, in ancient times,
had to adapt to the given conditions of the community,
the shaping of society has since been subject to the
modern idea of the autonomous person.

The fundamental importance of the church’s under-
standing of marriage and family and the theological ref-
erences to it are interwoven. For that reason, changes
in the traditional roles of mothers, fathers, and children
can be perceived in churches as crises of tradition.
Since the late nineteenth century, de-traditionalization
processes have typically been driven by the civil society
movements of disadvantaged individuals and groups
fighting against unequal legal treatment. As a result, tra-
ditional norms and practices have come under pres-
sure with regard to their legitimacy; a pressure only to
be met by a kind of normative hyperbole that collided
with fundamental human rights in such a blatant manner
that it soon became legally untenable.?° This dynamic
emerges in church debates on socio-political issues in
the form of a wave, in which traditional norms are often-
times overstretched to the point of becoming a creed
unto itself (as in the discussion on homosexuality and
marriage), only to lose their meaning some time later or
to recede into the background (as in previous debates
on sexual morality and abortion).

The dissolution of traditional notions of marriage and
family has had an impact on the historically evolved
spheres of mediation between biblical-theological per-
spectives and societal reality. These social changes do
not necessarily entail the loss of marriage, parenthood,



and family as prominent areas of confirmation and sub-
stantiation of Christian life practices. In order to retain
their place, theology and the church need to construc-
tively clarify three normative relationships: the relation-
ship 1. between the internal Christian ethics of marriage
and family and the secular political legal world; 2. be-
tween biblically and theologically legitimized marriage
and family roles (man, woman, child) and plural con-
structions of identity and lifeways; 3. between the tradi-
tionally patriarchal oikos model (“father of the house”)
in the Bible and the principle of equality and protection
against discrimination as safeguarded by the liberal rule
of law.

The perspective that views the dynamics of social flexi-
bilization and pluralization as an “attack” on traditional
ideas of marriage and family can be overcome if it is
also viewed as an opportunity in connection with the
Christian understanding of what it means to be human
and the church’s self-understanding. This involves a con-
tinually renewed biblical-theological and ethical exami-
nation of contingent perspectives on people and the
world and the discovery of their innovative potential
instead of applying age-old standards (or truths) that
weigh down and proscribe any such attempts.

2 Biblical-theological foundations
for a Reformed understanding
of marriage and family

The theological concept of the Covenant has been one
of the most influential aspects of the Reformed Refor-
mation, its theologies, and the political culture that
was informed by it. Heinrich Bullinger is considered
to be the father of covenant theology.?' For the Zurich
Reformer, God’s covenant with his creation (Hebrew
berith, Greek diatheke, Latin testamentum, foedus) is
“in the strict sense a grace covenant [...]. It is God
alone who offers the covenantin his ‘causeless mercy’.
[...] God’s free ‘will’, which flows from his innermost
being, at the same time, is revealed in the covenant, a
divine will that initially refers back to God himself in the
form of a broad self-commitment. The covenant that
God offers is not a mere promise, but a divine self-com-
mitment. [...] The content of the covenant is, however,
essentially nothing other than the promise of God as
God, so that the idea of the covenant is already factually
present in the concept of God: ‘I will be your God’.”??
For Bullinger, the two testaments of the Bible testify to
the single continuous covenant history of God with his
creation, which becomes the hermeneutic key to his en-
tire theology.
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The upshot of Reformed covenant theology is that every-
thing that happens in this world, all that people think,
do, and hope, all that is done to them and causes them to
despair, happens in and under the single eternal cove-
nant of God. The second thesis of the Barmen Theo-
logical Declaration of 1934 programmatically formu-
lates, with reference to 1 Corinthians 1:30: “As Jesus
Christ is God’s assurance of the forgiveness of all our
sins, so in the same way and with the same serious-
ness is he also God’s mighty claim upon our whole life.
[...] We reject the false doctrine, as though there were
areas of our life in which we would not belong to Jesus
Christ, but to other lords.”>® Reformed theology has its
foundation in God’s covenant promise, reflects crea-
turely life before the primacy of this indicative, and de-
rives from this its decidedly moral-critical perspective.
This is not because the Bible has nothing to say in moral
terms, but because the moral view focuses on the wrong
subjects: human beings as they act instead of how God
acts at all times. The transition from the indicative of the
divine promise — concerning what is and will be — to the
human imperative — of what should be — is biblically-
theologically and epistemologically precarious and rep-
resents a permanent theological-ethical challenge.

21 Marriage from the perspective

of covenant theology

2.1.1 The covenant at the center

A complementarity can already be observed in Refor-
mation marriage theology, one which continues to have
an effect on the church and theological debate on mar-
riage to our day: this involves marriage as a consequence
of God’s will set forth in “nature” (creation) and mar-
riage as a result of God’s action that brings about relation-
ships (covenant) in the world. The perspective of crea-
tion and covenant, which is currently presented as an
alternative, was conceived in Reformed theology as a
supplementary hierarchical relationship.?* Initiated by
John Calvin, the Christocentric approach led to Karl
Barth’s double thesis of “Creation as the external basis
of the covenant” and the “Covenant as the internal basis
of creation”?® “Creation is ‘the external basis of the cov-
enant’, its ‘technical facilitation’, i.e. the provision and
furnishing of the space in which it is to take shape. Con-
versely, the covenant is ‘the internal basis of creation’,
its model, which, as the goal of creation, determines its
architecture in advance in all of its individual qualities.
Creation and covenant mirror one another, relate to one
another like two ‘opposite images’. [...] Creation is ‘the
possibility made possible by the covenant’; in Barth’s



10

Ethical studies of the Protestant Church in Switzerland
Marriage, Parenthood, Children

words it is ‘the way to the covenant’.”?® The natural world,
as creation, thus moves into the perspective of God’s
covenant history with humankind. Conversely, in terms
of theology of creation, the history of the natural world
represents the dynamic realization of God’s covenant
promise, which does not first ap-pear in the Noahic,
Abrahamic, and Sinai covenants, but is already set forth
in the blessing of creation (Gen 1:22,28).2"

2.1.2 The covenant of marriage

Reformed covenant theology begins with the early
work of Bullinger, who first developed it in the context of
baptism, Eucharist, and marriage. Marriage occurs in
the Old Testament as a “metaphor for the covenant of
Yahweh with Israel [cf. Hos 2:16ff.20ff; 3.1ff. etc.]. God’s
covenant with his people became the archetype for
marital life, reliability, love, faithfulness, and exclusivi-
ty.”28 In order to secure the institution of marriage, it
was legally placed in the hands of the state during the
Reformation. The Reformers were thus faced with the
challenge of re-establishing the ecclesiastical and
theological significance of marriage. The Reformation
calling for the secularization of marriage as a “worldly
thing” (Luther) had to be protected —then as now — from
the false understanding that it no longer concerned
God and his church.

The Reformation’s solution to the organization of the
institution of marriage consisted in a division of labor be-
tween state and church. The state regulated marriage as
a contract: “Although marriage also affects the soul and
the inner person, itis also one of the external things that
are subject to authorities. When sincere and virtuous
authorities create proper marriage laws or adopt other
proper civil laws concerning marriage, no righteous
Christian should oppose them.”?® John Calvin stated
analogously in the Geneva Church Ordinance of 1561:
“Since disputes regarding marriage are not a spiritual
matter but are intertwined with the area of state order,
they are part of the area of responsibility of the council .”3°
The state thus bore responsibility for the contractual
aspects of marriage, which required a symmetrical re-
lationship of reciprocity between the contracting parties.

This differed from marriage as a theologically defined
covenant. Marriage was and remained a divine matter:
“Following the conclusion of the marriage contract [...]
one should not wait long before going to church and
marital union [...]. The union should moreover begin with
God and the intercessory prayer of the church. [...] And
since God himself joined the first marriage and blessed

both spouses, the church, following the example and
spirit of God, ordained that the spouses show them-
selves publicly, namely in the church, and announce
and confirm their marriage there before the church
community, receive blessings from the servant of God,
and entrust themselves to the intercessory prayer of
the universal church.”®" Unlike the situation involving
the contract, God himself represents the party of the
covenant and, in his sovereignty, sets the terms of the
agreement and mutual promise.3?

The Protestant Reformed understanding of marriage,
as based in the Reformation, can be summarized as
follows:** 1. The institution of marriage requires both
state and church as complements. 2. The ecclesiasti-
cal-theological qualification of marriage as an act and
expression of God’s will must be distinguished from its
legal contractual status. Citing Bullinger: “For the Lord
did not indeed say: ‘What has been joined together no
one should and can separate’, but he said: ‘What God
has joined together, let no one separate.””** And Calvin
confirmed: “Solomon in Proverbs 2:17 thus calls mar-
riage the covenant of God, for it is superior to all human
agreements.”®® 3. From a biblical-theological point of
view, marriage is a relationship instituted by God, in
which he joins the married couple.®® In the words of
Calvin: “When a man and a woman enter into marriage,
itis God who presides [...]. This is why we read in Malachi
that God is the contracting party, who, due to his om-
nipotence, joins the man and woman and approves of
their union.”®” 4, Marriage moves the intimate relation-
ship of a couple from the private sphere into the political
public sphere and into the space of the church commu-
nity. 5. Marriage and family, as a constitutive social
space for the formation and stabilization of reciprocal
norms, perform a fundamental function that serves the
cohesion of the community and the stability of society.
6. Human sexuality is not a mere means to an end, but
takes on an intrinsic value that is preserved in marriage
as a noble gift of creation.®® 7. Through the mutual obli-
gations of spouses to themselves and to their children,
marriage and family are a form of worship in the origi-
nal and fundamental form of human communion.

2.1.3 Marriage in God’s covenant

The discovery of God’s covenant as part of a theologi-
cal understanding of marriage lies at the core of the
Reformed theological understanding of marriage. But,
as self-evident references to the covenant among Re-
formed Christians may be — at least in German-speak-
ing Reformed theology — “approaches to ethics of mar-



riage with a perspective based in covenant theology”
are “hesitant and extremely isolated”.*® Karl Barth ar-
gued strictly in terms of covenant theology only when it
came to marital monogamy: “Not only in marriage, to
be sure, but primarily and supremely in marriage, God
manifests Himself in His unity as Creator-God and God
of the covenant. [...] As marriage is set in the light of
this election and covenant, and comes under the com-
mand of the God of this election and covenant, it can
only be monogamy.™® Hans-Joachim Kraus and Jan
Mili¢ Lochman interpret marriage in analogy to the cov-
enant of God. “The covenant applies, the covenant of
God’s faithfulness and in his light — under his protection —
as well as the covenant of our humanity, ultimately and
concretely: the covenant of our marriage.™ And with
regard to biblical theology: “God’s covenant with his
people became the archetype for marital life, reliability,
love, faithfulness, and exclusivity. [...] The fact that
marriage is a reflection of God’s covenant, a parable
for his election and fellowship with Israel and the com-
munity, reveals its ultimate purpose.™? Marco Hofheinz
presents a short taxonomy of biblical-theological cove-
nant-marriage correspondences:*®* 1. Marriage as an
image or parable for God’s covenant; 2. marriage as a
place for a fruitful partnership corresponding with the
covenant relationship with God; 3. the biblical parable
of the covenant as a heuristic analogy (metaphor) within
the context of sexual-ethical judgement; 4. God’s cove-
nant as encouragement and empowerment to be faith-
ful to one another; 5. the divine agape of the covenant
as an explication of the covenant characteristics of faith-
fulness, durability, exclusivity, and fidelity.

The ethical-criteriological focus on marriage, however,
is only derivative from the theological foundation of crea-
turely existence in the covenant.** At its core, the Re-
formed theology of marriage inverts the institutionalized
role theory of married spouses based on creation (order)
theology to become creaturely relationships based in
covenant theology. The covenant does not describe
the status of people taking on a membership or —in the
partnership — are struck by Cupid’s arrow. Just as the
covenant “does not discover Israel already existing as
such, but it creates it,”® “God does not find those suited
or qualified for the covenant, but creates them. The people
of God and humankind become something that they
previously were not through the covenant: God’s part-
ner, reconciled and sanctified in Jesus Christ.™® This
concept of covenant theology leaves all philosophical-
essentialist, social-philosophical and social-political
constructions of community behind. The covenant is not
a metaphysical adhesive that (insolubly) glues together
a social community or an institutional structure. Corre-

Ethical studies of the Protestant Church in Switzerland
Marriage, Parenthood, Children

spondingly, an understanding of marriage founded in
covenant theology cannot latch onto an existing order of
being or substance in order to merely color or adjust it
in terms of pneumatology and theological hermeneutics.
God’s covenant instead emerges as a creative practice
that occurs in every encounter between God and his
creatures. Faithfulness to the covenant is therefore nei-
ther a mere quality of a relationship, nor a characteristic
of a particular nature or structure, but the history of an
ever-renewed repetition of encounters marked by devo-
tion, recognition, and affirmation.*” Since covenant and
marriage represent neither status nor structure, it all de-
pends on faithfulness — both in the covenant and in
marriage — which consists in nothing other than a con-
stant longing for repeated encounters.*®

“Encounters” here are not limited to the social behav-
ior of subjects. It is fundamentally and foremost the con-
stitutive characteristic of creaturely existence in general:
seen vertically “with God and for God” and seen hori-
zontally in encounter with fellow human beings.*® The
vertical level entails: “Man is, and is human, as he per-
forms this act of responsibility, offering himself as the
response to the Word of God, and conducting, shaping
and expressing himself as an answer to it. He is, and is
man, as he does this.”*° To offer oneself as aresponse to
God’s word (and even to become the response to God),
from the perspective of covenant theology, means that
the faithful God himself provides for the creaturely
faithfulness in return and thus for the “fulfiiment of the
covenant”.® At the horizontal level, this reflects the
words “‘l am in that you are”. This does not describe “the
relationship between two static complexes of being, but
between two which are dynamic, which move out from
themselves, which exist, and which meet or encounter
each other in their existence. The ‘Il am’ and the ‘“Thou
art’ encounter each other as two stories. It is to be noted
that they do not just do this subsequently, as though
there were one story here and another there which at a
certain point became a common history [...]. Butin and
with their creation, and therefore in and with the two-
sided beginning of their movement and history, they
are in encounter. [...] Thus the formula: “| am as Thou
art,” tells us [...] noologically that this concept would at
once be empty if the view basic to it were that of a pure
subject and not of the subject in this encounter. And it
tells us ontologically that we have to do with real man
only when his existence takes place in this encounter,
only in the form of man with his fellow- man.”%?

The vertical and horizontal dimensions of the covenant
intersect in the consistent rejection of the modern idea
of the autonomous, self-sufficient subject: “Presence is
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impossible, except as a co-presence.”®® God’s cove-
nant of grace and blessing constitutes the pneumato-
logically determined being with or in connection with
one another of the “embracing presence of God, which
gives humanity freedom as a partner.”>* The encounter,
in vertically existing within the story of God with his
creation and in horizontally existing together in the
stories of others, builds an identity, in that people share
with each other the stories that shape them but whose
authors they are themselves not, just like the subjects
of the “faithfulness in response” of God’s covenant.®®
Nothing other than this occurs in the marital pledge of
fidelity, in which the couple by necessity moves towards
God and places the obligation of fidelity into his hands.
It is thus not a “covenant-theological exaltation of mar-
riage, but a covenant-theological and reconciliation-
theological framing of the relation of marriage to the
covenant of the God of Israel with his people and the
community of Christ Jesus[.] In this respect marriage is
in fact a ‘sign of the covenant’.”®®

God’s covenant does not form the theological model
for marriage but marriage instead appears as a symp-
tom of God’s covenant. Marriage refers allegorically
to the history of God’s covenant with humanity. The
divine covenant action finds its voice “in the parable
as a parable” and thus also in the marital relationship.5’
In this way, the covenant-theological perspective be-
comes a space for thought and speech in which mar-
riage and family are religiously and socially qualified,
reflected, and morally normalized. The language of the
Bible lends currency to the marital values of commit-
ment, singularity, faithfulness, vulnerability, and forgive-
ness. Human marriage does not aim to imitate the divine
covenant and action (God is and remains God, people
are and remain people). The human experience of God’s
covenant presence is however reflected in the Chris-
tian understanding of marriage, in terms of human life
experience and practice. Covenant theology speaks in
the indicative of the existentiale of life in God’s cove-
nant, which aims at accordance with practice and not
the observance of moral imperatives. God’s covenant
forms the context of discovery (not the justification) for
a Protestant Reformed understanding of marriage.

2.2  The reality of the covenant

in divine blessing

The covenant-theological approach to marriage and
family is not limited to structural analogies with God’s
covenant acts. What is decisive here is that God’s cove-
nant will is realized in the concrete instances of marriage

and family as well as in the history of his creation. The
reality of God’s will is manifested from the beginning in
the mode of divine blessing. “All that is made exists in and
by the blessing of the Lord — this is the deep meaning of
the dogma of providence which expands and elucidates
the doctrine of creation and which is relevant in this con-
text. Itis because of God’s blessing that so much is said
in the Bible about the blessing of parents as the truly and
finally decisive thing which they can do for their children
and which they must not fail to do. If only as creatures,
yet still by God’s order they can truly bless. The ultimate
point of all care for children, of all instruction and guid-
ance by direction and especially by example, of all real
loving and tending of children, is that we ourselves bless
them as mediators of the divine blessing.”®®

God’s benedictive presence, full of blessing, is revealed
in the “equally strong and caring presence of God among
his creatures” in a “both careful and resolute participation
of God in their history” with a “no less reserved than pas-
sionate interest of God in their existence”.® Life under
God’s blessing does not answer the question of what life
is but what it is like and what it relates to. Magdalene L.
Frettloh points to the irritation associated with the idea of
a successful life “as an expression of God'’s presence in
blessing”: “That natural growth and prosperity, no less
than the blossoming of withered and the renewal of failed
life, that indeed vitality in general can be traced back to
the blessing of God and not just to the self-organization
of life and its possibilities for regeneration, cannot be as-
serted, but only attested. It is not accessible to theoretical
knowledge, but only to practical knowledge, a practical
knowledge that [...] assumes a presence of God in history,
or even better, which only opens up to those who allow
God himself to ‘place them into the space of his being’
and thus participate in his reality-forming presence”.®

The covenant history of God in/with/through his creation
historically (and thus currently) emerges in the creaturely
life blessed by God. One can only speak “entirely un-
historically” of creation and God’s covenant.®’ Unhis-
torical however neither means timeless nor unreal but
aims at a particular mode of understanding: While, as a
practice of faith, creation and covenant lie beyond any
theoretical or scientific confirmation,®? they call to be
related biographically and grasped collectively. Crea-
tion and the covenant are present precisely in the way
in which people experience themselves as creatures in
a covenant with God.

Reformed theology therefore centers on the communal
application of God’s action to the present and God’s
covenant with his people at Sinai in particular: “I will be



your God, and you shall be my people.” (Deut. 26:17;
Lev. 26:12) The covenant words shall and must be heard
time and again.®® Dietrich Ritschl summarized listening
to God’s word as comprehensive life practice in the fol-
lowing question: “Does the action | am contemplating,
with regard to an individual story (or fate) or a particular
question, correspond with what our fathers confessed,
taught, and hoped, what we remember from the Bible,
what Jesus said, did, and enacted (what Moses said,
what Yahweh sought)?”%* Learning to perceive oneself
and the world within the horizon of biblical divine expe-
rience means standing within the “biblical ‘stream of
language’. What we hear becomes a biotope in our life
practice. Very little today is reminiscent of the early
beginnings of Christianity. We “in many ways no longer
‘live in’ the biblical stories. They are like empty, deserted
streets of the city in which we live. Someone still has
the old city maps [...] but the houses are empty and we
no longer know the streets. That is a tragedy, not only
for the language, but also for the church.”®® Standing
within the biblical stream of language does not mean
reading the Bible as an instructional book for life or a
moralistic manual of justification on our own behalf. Itis
instead important to travel with the biblical story of
God’s salvation, liberation, and covenant with his crea-
tion and to read our own life practice into and derive it
out of the biblical witness.®®

This performance that corresponds with the “standing
within’ and remaining”®” in God’s story constitutes a
strengthening of divine blessing. Human acts of bless-
ing presuppose the divine effect of blessing, as human
beings cannot perform blessing of their own accord and,
from a human point of view (which does not include the
divine standpoint), there would be nothing worthy of
blessing. Human blessing is a strengthening reminder
of that which God has blessed. What God blesses is
beyond any moral verdict. Blessing is neither the divine
confirmation of human conformity with norms, nor is it
a positive sanctioning of human behavior, but it is the
presence of God in the community of his creation. Bless-
ing means wishing to view a vulnerable world through
God’s loving eyes. As impossible this view is, it is abso-
lutely necessary as a standard for human acts of bless-
ing. “If God’s blessing originally aimed at supporting
creaturely life for it to fully develop in a community of
creation, then acts of blessing among human beings
do not correspond with God’s will for blessing when it
involves giving blessings to conditions that endanger,
obstruct, and suffocate a life in which all can enjoy abun-
dance. Because God’s blessing counteracts lacks in
creaturely life, his blessing is needed first and foremost
by those who suffer a lack of their daily bread, in the
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comprehensive sense of the word. Just as God’s bless-
ing expresses the affirmation and recognition of the in-
dividual identities of his creatures and he blesses them
with his presence, those are especially in need of the
human mediation of divine blessing who lack in the
friendship and support of others. Those who ask for
God’s blessing on their behalf and promise it to them,
thereby take it upon themselves to actively remedy this
deficiency.”®®

2.3 Consequences for the current

discussion based on covenant
theology

What are the consequences of the perspective of cove-
nant theology on the topic of same-sex marriage and
parenthood, which are so hotly disputed within the
church and in theology? For the people of the Bible and
the Reformation, only different-sex marriage was im-
aginable. Bullinger marked a decisive difference in his
comprehensive interpretation of God’s covenant as a dy-
namic, telic Judeo-Christian covenant history. Baptism
was added to Abrahamic circumcision as a covenant
sign.®® Similarly, the Last Supper is interpreted from
the perspective of the Passover meal of the Exodus in
terms of covenant theology. Old Testament signs do not
differ from New Testament signs by dint of their “nature”
or a hierarchy of salvation history, but only “by their
place within the history of the covenant”.”® As the cove-
nant history attested to in the Bible is real world history,
the church stands within the one single and telic cove-
nant history. This of course also applies to the Reformers
themselves, who could not foresee anything beyond
their own time, but were aware of their insights within
the framework of their Zeitgeist. They too were not sur-
passed within God’s covenant history, but can and need
to be supplemented just as God continues to carry on
the history of his covenant of blessing. The reality of the
covenant in the contingent world reveals and substan-
tiates itself in the insight into the temporality of church
theologies of marriage and gender within marriage.

The continuity of the single covenant history within con-
tingent world history is founded in the Trinitarian God
as one and the same subject acting at all times. Bullinger
and Calvin therefore emphasized the distinction be-
tween the covenant founded by God and the contract
concluded by spouses. It was not what people decided
(contract) but what God joined together (covenant) that
people are not to separate (Mark 10:9; Matt. 19:6). This
also means that what God joins together should not be
doubted, disputed, or prevented, as this would not only
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deny human rights, but would in fact contradict God’s
will. One central point of contention in the ecclesiastical-
theological discussion of marriage emerges from the
shifting or confusion of the subjects of action. As couples
actively decide for each other and publicly declare the
binding nature of their relationship, their decision as an
expression of God’s will — from a Reformed theological
point of view — involves an essentially pathic dimension.
The conflict arises when the pathic dimension of being
divinely joined is dismissed and only the human expres-
sion of will remains — as a response to the civil matter at
hand. It is then no longer God but the couple them-
selves who are the subject of the covenant, and mar-
riage loses its place in God’s covenant history. Three
aspects are essential to a covenant theological per-
spective on marriage and family:

1. The constitutive meaning of human community:
“Then the Lord God said: It is not good that the man
should be alone.” (Gen. 2:18) The stance based in cre-
ation theology that, while recognizing people in same-
sex relationships as being “in God’s image”, but which
excludes them from marriage and family, contradicts
an essential characteristic of their creaturely destiny,
namely not to exist alone. In terms of covenant theology,
“true liberation [...] between people succeeds only
through faithfulness, established in free faithfulness
and not in a forced and legally guaranteed faithfulness.
Butin free faithfulness.”™

2. No false moralization over marriage: Marriage be-
comes a superficial moral issue when the married
couple —instead of God — are fashioned into the authors
of their relationship. God’s covenantal acts with the
couple then become the matter of a heterogeneous, in-
terest-driven gender morality and of political-ecclesias-
tical power issues.

3. There is no opposition between creation theology,
Christology, and eschatology: Instead of a separate and
independent reading of individual Old Testament regu-
lations (Lev. 18:22; 20:13), covenant theology empha-
sizes their functional connection to the covenant promise
(Deut. 26:16-19) and covenant expression (Deut. 26:17;
Lev 26:12; Jeremiah 31:33 and others).”? The commonali-
ty of Bullinger’s and Calvin’s theology lies in the unfold-
ing of the one testament from Sinai by the God attested
to in both testaments. Two questions are central to a
theology of marriage from a Reformed point of view: Is
God himself the subject of marriage? And does the de-
cision for marriage stand within God’s intended “I will
be your God”’? Every Reformed wedding needs to pre-
suppose a double “yes” here. It is the pneumatological

“yes” of the present congregation that anticipates God’s
action through his spirit. Because, at every wedding,
this “yes” is assumed with hope (as cannot be other-
wise be the case when it comes to human beings), its
refusal — apart from obvious non-theological reasons
connected to personal behavior — cannot easily be jus-
tified theologically.

In summary, the following can be established for the
understanding of marriage and family from a biblical and
Reformed theological standpoint: 1. Marriage and family
have their origins in God’s covenant and blessing. 2. They
stand under the benedictive presence of God in Jesus
Christ through his Spirit. 3. The church petitions for the
blessing for marriage and children since and inasmuch
as God himself expresses and realizes his covenant
will in this marriage, parenthood, and childhood. 4. The
church places marriage and family within the realm of
the biblical narratives of God’s actions in and with his
creation, towards creating relationships, blessing, pre-
serving, and telic guidance.

3 Aspects of reproductive
medicine

3.1 The wish for a child between
granting and attaining

“At no time has the inviolability of human dignity been
discussed with such passion as it is today, with it being
invoked in opposition to the destructive potential of bio-
research and technology and is to save us from a dread-
ful new world in which human beings are made into raw
materials as embryos, as fetuses aborted at will, purged
as early as possible in the case of disabilities, and dis-
posed of in old age through euthanasia. This new world
has in fact already begun. As with all major scientific
discoveries and technical inventions, the ethical, political,
and legal discussion in bioresearch and technology only
began after the development had already begun to pro-
gress. Whether human beings should be permitted to
move from being a creature to being a creator only began
to be discussed once children were already growing up
who had only come into being in a Petri dish thanks to an
act of human creation. People only began to demand
that children’s disabilities be accepted as fate only
once itwas in fact no longer fate, as it could be detected,
firstin the prenatal fetus and later in embryo preimplan-
tation diagnostics. It is true that the law can prohibit
things that are biotechnically feasible. But such a ban
does not reflect evidence of fate, only that of a political
compromise. Itis changeable and reversible.””®



Reproduction is a public matter subject to moral norms
and political regulations. The medicalization of the fe-
male body that began in the 19" century gave way to a
social-technological approach in the first half of the
20™ century, including social hygiene, sexual and demo-
graphic policy, female reproductive performance, the
criminalization of abortion and forced sterilization.
Women'’s bodies were moved from the sphere of intima-
cy into the public arena, as the national body of the pop-
ulace, becoming the object of interest-driven policy.”™
In no other area of society do private and public perspec-
tives intertwine so closely as in the case of female fertili-
ty. Modern reproductive technologies follow on from this.
Human forms of self-understanding and world views
shape the way in which reproduction is considered, how
it is demanded, and what measures are subsequently
taken. The term used in the German language for fertility
centers, Kinderwunschzentrum (“child-wish center”) re-
veals a telling shift in subject and object. While it con-
tinues to involve the birth of children, the subject “child”
becomes the object of desire on the part of others.
Modern biotechnologies follow their own ways of think-
ing, shape their own normative orders and evaluative
orientations. They are both means to particular ends and
horizons, within which goals are set, intentions are de-
veloped, and ends are pursued. Needs inspire techno-
logical innovation and technologies lead to needs.

Itis one thing to discuss and make decisions about em-
bryos from the perspective of reproductive medicine. Itis
an entirely other thing to take specific medical measures
into consideration to become the parents of a child.
Parents are always the parents of their child and never
those of an embryo.” The hotly disputed question of what
connects an embryo to a child, or what makes one into
another, forms the flip side of the question of what makes
intended parents, who do everything they can to have
their longing fulfilled, the parents of their child. This form
of wishing loses the innocence of the painfully unavail-
able when it pushes for action, control, and responsibili-
ty instead of serving to liberate from such things. The
objection raised particularly by those critical of repro-
duction technology must however be questioned in two
regards: Firstly, the harmless expression of the desire
to have children shrouds the interpretation already known
from the Bible in which childlessness is considered a
religious, moral, or social flaw, so that the desire to have
children of one’s own corresponded with strong social
pressure. There is, secondly, something deeply contra-
dictory, in a society that is thoroughly based on actuarial
evaluation and the calculation of risk, about specifically
reserving these matters of fate to couples with a desire
to have children.
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Bioethical debates that focus on decisions and actions
tend to either reduce wishes to calls to action or down-
play them as inappropriate and presumptuous. It is of
course a privilege not only to be able to express wishes,
but also to address them. But it is also an often under-
estimated privilege to be wished for. From both per-
spectives, the wishing counts on the bestowal of the
wish that can generally be viewed as the external res-
onance of the wish. A wish becomes superfluous if
the desired object can be realized by itself. Wishing
and realizing differ in their social positioning: those who
enjoy the necessary agency remain within their own
spheres, while those with wishes need to move beyond
their personal space with their wishes. People wish for
themselves something from others. In figurative cases,
as well, in which people wish for something from them-
selves, the wishing ego confronts the ego to which
the wish is addressed. Wishes create a horizon of rela-
tionship: The wish constitutes the relationship in that
an essential aspect of the person making the wish is
given over to the person or entity to whom the wish is
addressed.

Wishes are risky per se as they appeal to their uncon-
trollable bestowal, involve the need to reckon with any
outcome. The dialectics of wishing lies in that with every
wish expressed, one also wishes or needs to wish that
“not my will, but yours be done” (Luke 22:42). If this other
side of the matter is eliminated, however, the wish turns
into a demand, an order, or a command. The peculiarity
of the social relationship of wishes is revealed in con-
trast with demands. The latter comes about when a per-
son has the social power to issue such a demand and
enforce it. The demander is in a position of actual power
or moral authority over the person to whom the demand
is made. When it comes to wishing, the hierarchy is re-
versed as the wish is addressed to a person or entity
who is expected or hoped to bring about and to want to
bring about something that the wishers cannot provide
for themselves. This combines wishing with trust. At the
same time, the hierarchy of the bestowal is reversed
again, insofar as the granters are themselves present
in their bestowal.”®

The linguistic game involving the desire to have children
and those of nuanced specialist discourses on repro-
ductive medicine, bioethics, and the law do not mesh well
as a matter of course. The boundaries between parental
wishes, needs, and demands, between medical assis-
tance and service, and between altruistic motives and
economic calculus are fluid and often closed to cate-
gorical judgments. The medical depathologization of
infertility must not be confused with an anthropological
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depathologization of reproduction. The categorical er-
ror is encountered in the reduction of reproduction to a
technical project, which is just as prone to biomedical
fantasies of omnipotence as it is to the radical critique
of technology. Medical efforts to overcome infertility are
not aimed at the pathic dimension of conception and
birth, but at suffering (Greek: pathein) from one’s own
infertility. Reproductive medical assistance responds to
the desire to be able to conceive, bear, and give birth to
a child as the necessary preconditions for one’s own
parenthood. Reproductive medicine takes its aim at the
expectation of parenthood without being able to bring
aboutits fulfillment.

3.2 Biotechnological possibilities

and “playing God”

Medicine and biotechnology have effected a change
in biological reproduction “from experience to design,
from contingency to arrangement, from heteronomy
to autonomy”.”” “This disenchantment can fill us with a
certain melancholy, but also with a feeling of insecurity
when it is associated with the questioning of the bio-
logical foundations of our existence that had been
previously considered to be a natural given.””® This
explains the importance and explosiveness of the socio-
political debates over biological and reproductive tech-
nologies. In late-liberal societies, bioethical debates aim
at “life in the modern, functionally differentiated and plu-
ral society.””® Whether this concerns brain death, PGD,
organ donations, assisted suicide, or neuro-enhance-
ment, it always touches upon fundamental issues:
human dignity and identity, freedom and self-deter-
mination, justice and solidarity, moral obligations and
rights as well as the possibilities and limits of human
responsibility. What characterizes a humane society
and which norms, goods, and values are indispensable
there?

In the past, bioethical questions were the cause of
serious church-theological controversies. If human bio-
technologies are consistently rejected, questions involv-
ing medically assisted reproduction become super-
fluous. Two key objections should be briefly mentioned
here. One accuses modern biotechnologies of presum-
ing to play God.8° The biblical context here involves
divine reactions to human hubris as in the scene of
temptation by the serpentin the Garden of Eden — “and
you will be like God” (Gen 3:5) — and the human fantasy
of omnipotence in the building of the Tower of Babel —
“nothing will now be impossible for them” (Gen 11:6).
Revealingly, morality in the first case and cultural and

moral plurality in the second, initially come into the
world in these stories. From a biblical point of view,
morality and plurality are both consequences and
characteristics of human arrogance and hubris. People
can insinuate a divine point of view not only through
their actions but also by demanding and forbidding.
From a biblical point of view, moral hubris, analogous
to technological hubris, consists in relying exclusively
on human knowledge and skills. The second objection
is directed against the manipulation of human nature
and is based on a strong analogization or even identi-
fication of scientific nature and divine creation. Nature
becomes a universal ethical principle with regard to
the inviolable that is worthy of absolute protection. The
experiences of God witnessed in the Bible, however,
already contradict a static understanding of nature in
this sense. God’s action and his reality are particularly
evident in events that defy all naturalness, beginning
with the saving of creation on Noah’s Ark (Gen 6-9),
the miracles of the journey through the Red Sea
(Exod. 13f.), the provision of sustenance in the desert
(Exod. 16), the strength of Samson (Judg. 16), the birth
of Jesus, his miracles, resurrection, post-Easter appear-
ance, and ascension, all through the Pentecost miracle
(Acts 2). The actions of God, his Son, and the Holy
Spirit appear in events that are by nature — and from
a scientific point of view — impossible. The people of the
Bible understand: God reveals himself as the creator of
nature and not as a natural principle. By contrast, crea-
tion cannot rid itself of its nature without being fully
absorbed in it. As part of creation, life is more than its
nature. Nature provides life with continuity, but not its
meaning and purpose.

The particular challenges posed by biotechnologies for
theology and the church cannot be denied here. The
more human reproduction is removed from its bodily
attachment (sexuality) and becomes the subject of hu-
man judgement, decision-making, and action, the more
urgent bioethical and theological-ethical reflection be-
comes. One feature of biotechnologically assisted re-
production is “that a sphere of life that, like no other, is
anchored in the intimacy of a two-person relationship,
needs be opened up to third parties”.?' But even before
modern reproductive medicine,®? procreation and giv-
ing birth were not just intimate, bodily facts, but were
embedded in moral, legal, and political orders — third
parties indeed — which transformed the “nature of the
matter” into a communal horizon of meaning and
purpose.?® The immensely expanded possibilities of
medical control, intervention, and design would not be
possible without social individualization processes,
which have led to a strengthening of the self-determi-



nation of the individual person and the relativization or
dissolution of formerly collective moral norms and orders
that were taken for granted.

3.3 From procreation

to reproduction

The idea of reproductive control and planning lies at
the heart of modern reproductive medicine. Modern
biotechnology has added new pro-natal pregnancy and
birth control methods to age-old anti-natal techniques.
This is no longer (only) about preventing a pregnan-
cy or the birth of a child, but inversely also about bring-
ing it about regardless of the particular physiological
and biological situation. If the old idea was to have
“sex without reproduction”, the new strategies make it
possible to achieve “reproduction without sex”. This re-
versal of the decoupling of sexuality and its possible
consequences marks a turning point from procreation
to reproduction: while procreation emphasizes the
(passive) character of conception as an external effect
that is removed from human activity, reproduction fo-
cuses on (active) decisions and interventions with the
help of biotechnological procedures. Pregnancy as a
state of hopeful “expectation” becomes purposeful work
regarding “unborn life”8 in a new “culture of reproduc-
tion”.8®

Biological reproduction signifies the ability to or ca-
pacity for enduring vegetative or generative breeding
and for sexual procreation. The term emerged in the
second half of the 18" century in political economics
and moved into the areas of sociology and biology in
the 19" century.8® The prefix “re-“ in “reproduction” sug-
gests that the “producers” are themselves “products” of
a previous “production” and continue something that
others have previously done to and with them. This is
connected with a social “conceptualization of society,
which is organized according to the model of capitalist
production and economy, as established in the late
18" century. Only under these epistemological conditions
can a fetus be thought of as the subject’s property. In
fact, the idea of producing something self-similar is only
possible if this product can be produced technically,
i.e. without external influences.”®” The first artificial in-
semination in 1875 by the British doctor John Hunter
can be regarded as the first step towards reproductive
medicine. The phenomenon was actually born with the
birth of Louise Joy Brown in 1978, the first human being
conceived in vitro. A few years later, on April 26, 1985,
the first artificially conceived child — also a girl — was
born in Switzerland.
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Ever since, in-vitro fertilization (IVF) and intracytoplas-
mic sperm injection (ICSI) have become a part of every-
day reproductive medicine. Between 2002 and 2019,
the number of couples treated almost doubled from
3,467 to 5,993. While the 5,378 treatment cycles initiated
in 2002 resulted in pregnancy in 33.2% of the women,
the pregnancy rate for the 11,163 treatment cycles ini-
tiated in 2019 increased to 47.2%. The 910 births in
2002 (= 25%) increased to 2,204 children born in 2019
(= 34.7 %).88 Of the total of 86,172 children born in Swit-
zerland in 2019, almost 2.6 % were conceived in vitro.
Due to the increased number of 1-embryo transfers,
the number of multiple births in IVF pregnancies fell from
16 % in 2016 to 6% in 2019.8° Preimplantation diagno-
sis, which was introduced in 2017, was used by 55 women
that same year and by 352 women in 2019. In 2019, this
was prompted in 26 cases by the indication of a risk of
transmission of a serious illness from parents to the
child.®°

Year 2002 2019
Couples with IVF 3467 5993
treatments

IVF cycles 5378 11163

Pregnancies after IVF  33,2% 47,2%

Live births after IVF 910 children 2204 children
(=25% of (= 34,7% of
pregnancies) pregnancies)

Percentage of all 1,3% of 2,6% of

births 72372 86172
children children

The average age of the women treated and their part-
ners has shifted only slightly from 35.9 years (women)
and 38.9 years (partners) in 2007 to 36.6 and 39.6
years in 2019. In 2019, 99 % of the indications for repro-
ductive medical treatment related to infertility in women
(26 %), men (34%), or both partners (12%). The use of
donated sperm cells decreased significantly between
2007 and 2019: in couples from 4.2% to 2%, in cycles
from 3.2% to 1.9%, and in transfers from 3.2% to
2.1%.%" In contrast, the number of both conceived and
destroyed embryos increased rapidly between 2007
and 2019. In 2007, of the 16,439 embryos conceived,
218 were preserved, 154 were thawed, 15,334 (= 93 %)
were transferred, and 1,241 (= 7.6 %) were destroyed.
In 2019, on the other hand, of the 32,575 embryos con-
ceived, 11,029 were preserved, 4,924 were thawed,
9,641 (= 29.6 %) were transferred, and 12,557 (= 38.6 %)
were destroyed.®?
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Year 2007 2019
Average age of woman 35,9years 36,6 years
Average age of man 38,9years 39,6 years
Sterility of woman 16,3 % 25,8%
Sterility of man 46,9% 34,4%
Sterility of couple 22,8% 12,2%
Embryos conceived 16439 32575
— of which preserved 218 11029
— of which thawed 154 4924
—of which transferred 15334 9641
(=93 %) (=29,6 %)
— of which destroyed 1241 12557
(=7,6%) (= 38,6 %)%

This brief statistical overview documents the growing
matter-of-fact nature of the use of reproductive medicine
measures. The normalization of medically assisted re-
production has also been reflected in the significantly
changed manner of dealing with the embryos created
using IVF. The practice is no longer particular reminis-
cent of the intense debates in the past over the protec-
tion of prenatal life and of embryos.

3.4  Reproductive autonomy

The term “reproductive autonomy”, coined by Ronald
Dworkin, is central to current discussions on the issue.®
Individual reproductive freedom represents a concre-
tization of personal rights and liberties that are consti-
tutionally guaranteed in liberal countries. This “essen-
tially describes the right of every individual to be able to
make self-determined decisions about having children,
i.e. whether, when, and with whom to have children.
Both the right not to be forced to carry a child to term
and the right not to be prevented from having a child
are of a highly personal nature and constitute a human
right.”®® Reproductive autonomy protects the realm of
personal convictions, judgments, and decisions with
regard to one’s own reproduction and is founded in the
human right to the use of people’s own bodies as they
deem fit. The scope of reproductive autonomy “as the
ability to have one’s own moral convictions in reproduc-
tive matters and to take responsibility for them” and the
question of whether and to what extent “the legal po-
sitions of third parties and public interests can impose
limits on reproductive self-determination” remains a
controversial matter of debate.®® From a perspective
broadly based on basic human rights, reproductive
self-determination derives from the legal status of the
person, regardless of their biological-natural constitu-

tion, their social context, or any asserted normativity.®”
Their particular worthiness of protection results from
the constitutive bodily entry into relationship, in which
people put their entire physical existence at risk. The
right to reproductive freedom marks the complex and
controversial ethical question of “what we are per-
mitted to wish for in terms of our own desire to have
children”.®8

The right to reproductive freedom connects three ele-
mentary basic rights specified here with regard to human
reproduction:

1. Self-determination: The right to self-determination pro-
tects personal freedom from any form of external deter-
mination. Every person should be able to lead what
they think is a good life according to their own ideas
and without external influence. The freedom to make
one’s own life decisions is considered to be essential
to the formation of personal identity. Within the context
of human reproduction, this includes the right of every
woman and every man to be able to decide for or against
children freely and without interference from the state
or third parties. Reproductive self-determination emerges
here in the form of negative protective rights (reproduc-
tive freedom). In the course of biotechnological develop-
ments, the perspective of reproductive self-determi-
nation was expanded to include positive demands
(procreative autonomy/choice). Infertile couples should
receive reproductive medical support to realize their
desire to have children, or should at least not be pre-
vented by the state from being able to take advantage
of such measures.

2. Physical integrity: The law protects people’s physi-
cal and mental health, vulnerabilities, and bodily integrity.
It guarantees that they are able to make decisions about
matters concerning their own bodies. The forced sterili-
zation of people with mental ilinesses, which was carried
out even in Switzerland up until the 1970s, and the com-
pulsory procreation known at times in dictatorial regimes
represent serious attacks upon physical integrity.

3. Protection of privacy: This legal principle is derived
from general personal rights and guarantees a private
protective space for people’s spheres of intimacy and
their close relationships. This area also includes the de-
sire to begin a family and its realization, as well as the
protection of close family relationships from external
intervention. The European Court of Human Rights has,
in various judgments, held that access to reproductive
medicine “is a fundamental part of the protection of the
human right to family and private life”.®®



The call for reproductive self-determination cannot be
separated from the emancipatory struggle of women
against traditional patriarchal gender orders and in-
justices in gender relations. Biomedicine is sometimes
credited with playing a compensatory and supportive
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role in enforcing political and legal gender equality.'®®
Eight aspects of reproductive self-determination can
be distinguished in which the biotechnological devel-
opments of the last several decades are reflected di-
rectly:"0

Right/prerogative for... Processes/Practices
[
‘-ﬂ; The right to have a child or no children (reproductive freedom)
; 1. prevention of pregnancy Contraception, no obligation to give birth
>
.g 13 2. (elective) abortion Provisions allowing for abortion within
T k] a particular period of time
o
g g 3. no prevention from conceiving No forced sterilization or politically driven
and bearing a child eugenic repression
Reproductive autonomy/choice
0 4. assisted reproduction IVF, social egg freezing,'*? (uterus transplantation)
g’ 5. ability to decide on carrying a child to term PGD, NIPT,"° PND,'** selective abortion'°®
:g with a predisposition to a serious disease
g 6. ability toinfluence characteristics of a future (PGD, CRISP/CAS9'%)
0 child that are not connected to disease
g % 7. access to reproductive ability via third parties heterologous or donogenous insemination,
%’ - (and the ability to offer reproductive ability (egg donation, surrogate mothers)
e g’ to third parties)

8. Adoption

No categorical prohibition for adoption

The eight legal issues raised within the context of re-
production reflect the reality of reproductive medicine
and not the current legal situation in Switzerland. Some
(the procedures listed in parentheses) are banned in
Switzerland, others only apply under certain conditions
or to a limited group of people. The introduction of mar-
riage for same-sex couples has added a new question
to the intensively debated question of which reproduc-
tive medicine measures should be made accessible,
namely that of who should obtain access to medically
assisted reproduction. Swiss reproductive medicine law
now focuses on the needs and concerns of opposite-
sex (married) couples.

1.—3. Negative protective rights are part of the body of
basic rights and aim at the protection of women as
legal subjects. This reflects the indissoluble physical
unity of mother and child during pregnancy. Every de-
cision concerning or influence on prenatal life in vivo
has a direct impact on the bodily integrity of the preg-
nantwoman. The legislation thus (largely) abstains from
judgment and prohibits any intervention on the part of

third parties (including the husband or partner). Bodily
integrity, protected by law, extends to the female body
and all that can develop from it and through it.

4.-7. The negative and positive prerogatives involve
aspects arising from the personal freedom to repro-
duce. The negative right to have a child of one’s own
prohibits preventing people from having a child if they
wish to become parents of their own free will. The posi-
tive right to have a child exists regardless of the per-
son’s biological or medical fertility or capacity to bear
children. “Accordingly, the desire to have a child or not,
and the decision (as a couple) to conceive a child or to
decide against it, neither needs to be evaluated for its
necessity nor does it need to be justified before state
bodies.”'%” There is no symmetry between the right not
to have a child and the right to have a child. While the
protective right does not guarantee for there not to be
a child, the inverse right also does not automatically
resultin a child. The legal prerogatives relate to the de-
sire to have children and the use of reproductive medi-
cal measures to achieve this end, but do not relate to
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the child itself as the possible result. “There can be no
right to a child (one can never have a right to another
person). [...] To be able to exercise reproductive au-
tonomy requires [...] circumstances in which this can
also be exercised.”"%8

4. The right to assisted reproduction within the frame-
work of IVF marked the beginning of modern reproduc-
tive medicine.

5. Preimplantation genetic diagnosis (PGD), which was
legalized in Switzerland in 2017, allows for the exami-
nation and selection of germ cells and embryos in vitro.
It is restricted to couples who are either carriers of a
serious hereditary disease or who cannot have children
naturally (due to infertility) and may only be used if the
child is at risk of developing a serious, untreatable dis-
ease before the age of 50, and one which is regarded
by the parents as untenable.® While PGD is subject to
restrictive regulations, non-invasive prenatal diagnos-
tics (NIPT), which has been available in Switzerland
since 2012, is not subject to any such restrictions. Since
the blood of the pregnant woman contains cell-free DNA
fragments from the genome of the fetus, its genetic
characteristics and dispositions can be determined
(without actually providing medical diagnoses) using a
blood sample taken from the pregnant woman herself."°
These tests are also freely available on the Internet for
the obligatory prenatal diagnostics and can be carried
out privately as direct-to-consumer tests. Due to the
rapid and early results, the NIPT makes selective abor-
tion possible within the legal deadline.

6. While decisions on selection in the case of artificially
created embryos are made with a view to the “best” he-
reditary factors, genome editing (CRISPR/CAS9) also
allows for targeted interventions into the germline of
embryos. Unwanted genes can be removed or “switched
off” and altered genes can be inserted.""" Contrary to
the previous assertions and demands, the point here
is not to have a child, but to have a specific child.?
Manipulation of the human germline is prohibited in
Switzerland and many other countries. Proponents
argue that genome interventions can potentially over-
come serious genetic diseases and thus prevent the
need for embryo selection.

7. With the extension of marriage to same-sex couples,
the demand for biological-genetic support from third
parties has gained momentum. Their ability to have chil-
dren depends on the donation of germcells (sperm, egg
cells) and embryos or on surrogate mothers or uterus
transplantation. In contrast with the other measures,

this type of support is not of a corrective or supplemen-
tary nature, but of a preconditional or constitutive na-
ture, as without it, reproduction could not take place.
The artificial insemination of the female egg cell with
the partner’s sperm (homologous insemination) is cur-
rently permitted for married or unmarried opposite-sex
couples and sperm donation from third parties (heterol-
ogous insemination) for married opposite-sex couples
(Art. 3.3 Swiss Reproductive Medicine Act, RMA). With
the extension of marriage to same-sex couples, same-
sex female married couples now have new access to
sperm donations."® Sperm donations remain prohibit-
ed for individual women (Art. 3.2a RMA) as well as
egg cell and embryo donations and surrogate mothers
(Art.4 RMA)."

8. The extension of marriage to same-sex couples has
brought about the equal right to adoption. Unlike indi-
vidual persons, couples in a registered partnership were
excluded from adoption. There was only a possibility to
adopt, as a stepparent, the biological children of one’s
partner.

3.5 Same-sex reproduction

3.5.1 Medical and social infertility

Reproductive autonomy places human reproduction
within the scope of basic human rights and establishes
a fundamental human right to procreation. For the Swiss
Federal Court, “the wish for children represents an ele-
mental manifestation of one’s personhood”.'"s At the
same time, the legislation has excluded the realization
of the wish of same-sex couples and individuals to
have children by refusing them the necessary biological-
genetic support of third parties (sperm, egg cell, embryo
donation, surrogate motherhood). This contradiction
allows for two interpretations: There are either major
legal reasons for the unequal treatment of opposite-
sex and same-sex couples, or the unequal treatment
represents (politically motivated) legal discrimination
based on sexual orientation (Art. 261 of the Swiss
Criminal Code)."®

Any unequal treatment is discriminatory if it runs counter
to the legal principle that likes must be treated equally
(principle of equality) and others unequally (principle of
difference). Unequal access to reproductive medical
measures for opposite-sex couples and individuals
could only be viewed as non-discriminatory if unequal
consequences of having the same desire to have chil-
dren can be legally and ethically justified. This heated



discussion has been fueled, above all, by the condition
of infertility in the legal provision that medically assist-
ed reproduction methods may only be used if the infer-
tility or the risk of transmission of a serious disease can-
not be remedied in any other manner (Art. 119.2c Swiss
Const.).

In its 1996 statement on the popular initiative “for the
protection of people from manipulation in reproductive
technology”, the Swiss Federal Council referred to infer-
tility as a fundamental “prerequisite for access to repro-
ductive medicine [...], i.e. unwanted childlessness for a
certain period of time despite regular unprotected sexual
intercourse.” This underscored that, in the interest of
child welfare, only couples of different sexes could have
access to reproductive procedures from the outset.
Single and same-sex women were excluded. “Although
these are usually fertile, they are not able to reproduce
without a male partner.”""” The distinction between
medical infertility and the social inability to reproduce
was thus expressly not biological and natural but was
justified by evoking the welfare of the children."®

The Swiss Federal Council’s statement on the Same-
Sex Partnership Act of 2002 maintained the distinction
but hid the justification involving the best interests of
children behind a reference to the ban on sperm do-
nation for female couples and surrogate motherhood
for male couples.'®

The politically motivated position of support for a heter-
onormative view of the family is problematic in several
different regards. In addition to the central topos of
child welfare, two further aspects need to be empha-
sized:

1. The premises of reproductive medicine legislation:
The legal regulation of reproductive medicine aims at
protecting people from abuses (Art. 119.1 Swiss Const.),
at protecting human dignity, personal rights, and family
when dealing with human genetic material and at en-
suring that reproductive medicine be used to promote
families (Art. 119.2 Swiss Const.).”?® The protective
provisions make reference to two systems of norms:
“human dignity” and “personal rights” belong to the
ethical register with universal character, while the “fami-
ly” involves the sociocultural register that reflects the
social views and orientations of a specific situation ata
particular time. This does not aim at universality but at
the adoption and adaptation of historical contingen-
cy.””! Mixing the registers promotes two problematic
assumptions: 1. There are social conditions in which

"o«

the principles of “human dignity”, “personal rights”, and
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“child welfare” are fundamentally and exclusively pro-
tected and there are those in which these principles
are substantially endangered. 2. Within this context, the
ban on reproductive medical procedures for same-sex
couples and individuals leaves the impression that its
aim is not to protect against abusive applications, but
to reject abusive wishes.'??

2. The distinction between medical infertility and the
social inability to reproduce: There is no doubt that
the infertility of same-sex couples also exists inde-
pendently of medical causes. In contrast with medical
infertility, which can apply to all couples, one can there-
fore speak of “social infertility”?® in the case of same-
sex couples. The latter does not relate to the health
and physical constitution of the persons involved, but
primarily to the gender configuration of the couple.
But what is this legally relevant distinction based on?
The following applies within the context of reproduc-
tive medicine treatment: 1. Same-sex and opposite-
sex couples cannot conceive and give birth in a “natu-
ral” way. 2. Same-sex and opposite-sex couples can,
however, become parents with the help of reproductive
medicine procedures. From the perspective of repro-
ductive medicine, the initial conditions (medically re-
solvable obstacles to conception) are the same here in
both cases, as are the goals (a child) and the scope of
success (the family-promoting effect required by the
legislation). The point of view of reproductive medicine
does not confirm the categorical differences that the
legislation has assumed with regard to assisted repro-
duction.

3.56.2 Sperm and egg cell donations

Sperm or egg donations are essential for same-sex
couples to become parents. Same-sex female couples
require sperm from a third party, while same-sex male
couples require egg donation and either a surrogate
mother or — until now extremely rarely — a uterus trans-
plantation.’?* The introduction of homologous insemi-
nation (sperm donation by the partner), which has
been used since the middle of the 19" century, histori-
cally marked the beginning of the reproductive decou-
pling of sexuality and reproduction. The simplest pro-
cedure is intrauterine insemination (IUl), in which the
semen is introduced directly into the uterus so that
the fertilization of the egg cell takes place inside the
body (in vivo). For more severe forms of infertility, the
procedure is performed outside the body (in vitro), ei-
ther by bringing the sperm and egg together in a test
tube (IVF) or by transferring sperm directly into the egg
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(ICSI). Egg cell donation, on the other hand, is a much
more recent development, leading to the first child
being born in 1984. A medically reliable procedure for
extracting egg cells (follicular puncture) has only been
available since the 1980s. In contrast with sperm dona-
tion, egg donation requires a stressful procedure asso-
ciated with health risks, including hormonal stimulation
treatment and the invasive egg cell extraction.

While sperm donation will soon be made available to
same-sex female couples, it will remain prohibited for
single women, as is egg cell donation for same-sex
male couples and individuals. The resulting unequal
treatment between married women and men is contro-
versial. The legislation has justified it in that only access
to legal sperm donation is being expanded, while egg
donation and surrogate motherhood remain generally
prohibited. This has two consequences: 1. The abolition
of unequal treatment between opposite-sex and same-
sex couples will lead to a new inequality between same-
sex couples. 2. Instead of bringing about equal condi-
tions for making parenthood possible, there will only be
a formal harmonization of the existing heteronorma-
tively oriented legislation.

3.5.3 Divided fatherhood

The defensive nature of the legislation is based less on
considerations concerning reproductive medicine than
those involving paternity itself. This is all anchored in
the complementary principle derived from Roman law:
Mater semper certa est (the mother is always certain)
and Pater est, quem nuptiae demonstrant (the father
is whoever the marriage identifies as such). The mother
is thus the woman who gave birth to the child (cf. Art.
252.1 Swiss Civil Code), and the father is the husband
of the mother of the children born in marriage (cf. Art.
255.1 Civil Code), as long as the paternity is not refuted
in court (cf. Art. 256ff. Civil Code)."?> Heterologous sperm
donation is compatible in terms of parentage because
itis “regarded, so to speak, as culturally authorized, arti-
ficial infidelity”,'?® in which the deviating genetic paternity
leaves the legal status of social paternity unchanged,
as the Federal Council argued in its 1996 statement:
“The division in paternity between a genetic and a social-
legal father through insemination using donor sperm
has, in contrast with egg donation, a parallel in natural
procreation processes: That the genetic father does
not legally assume responsibility for his child and that,
in particular, the husband of the woman giving birth
does not necessarily have to be the biological father is
a matter of experience.”?’

3.5.4 Divided motherhood

Egg cell donations are, by contrast, prohibited because
they lead to a division of genetic and biological mother-
hood.'?® “Although there have always been children who
have had a biological mother and a social mother who
were not identical, the division between biological and
genetic motherhood is an invention of reproductive med-
icine.”"? Because the genetic mother (egg donor) is not
identical to the biological mother (mother giving birth),
there is no genetic mother-child relationship. Since the
law only takes the birth into consideration when defin-
ing the mother, the origin of the egg cell from which the
child is born is just as irrelevant to the legal recognition
of the mother as is the origin of the sperm to the legal
recognition of the father. Nevertheless, divided mother-
hood is judged completely differently from divided pater-
nity: the genetic relationship of the child to the female
egg cell donor —again with a view to the child’s welfare —
is given greater weight than the relationship of the child
to the male sperm donor. In contrast to sperm donation,
egg cell donation requires a complex, often physically
demanding procedure. Medically controlled, medicinal
hormone stimulation is necessary for the maturation of
the egg cells. The egg cells are then removed transvagi-
nally under narcosis at the appropriate time.

Even more problematic is the mother-child relationship
in surrogate motherhood — which constitutes the opposite
of egg cell donation. “A surrogate mother [is] a woman
who is willing to conceive a child through a reproductive
process, carry it to term and leave it to third parties per-
manently after the birth” (Art. 2[k] RMA). As in the case
of wet nurses, the practice reaches back far into cultural
history, and it has now been gaining increased recogni-
tion in the United States since the 1980s."%° In the case
of surrogate motherhood, the genetic and biological
mothers also differ, but — in for opposite-sex couples —
in such a way that the intended mother is in fact the so-
cial and usually the genetic mother, while not the bio-
logical mother. The principle of mater semper certa est
is taken ad absurdum by the surrogate mother: while
she, on the one hand, fulfills the legal conditions for
motherhood insofar as she gives birth to a child, itis, on
the other hand, clear from the outset that she neither
wishes for the child to be hers nor does she wish to be
the child’s mother. “Not only does a surrogate mother,
in most cases, give birth to a child who is not genetically
hers, but she has no intention of taking on the role of a
mother after birth. She instead intends to hand over the
child after the birth, with whom she has had an intimate
physical connection for nine months, to the people who
gave occasion to the child’s conception.”*®!



If the egg cell derives neither from the intended mother
nor from the surrogate mother herself, a perplexing three-
fold maternity constellation of genetic, biological, and
social mother can arise, which many view as a threat to
child welfare. Three “discursive constructs” of surrogate
motherhood can thus be distinguished:'?1. the instru-
mentalized woman, for whom the “severing of the bond
between the birth mother and child [...] violates the
human dignity of the woman and the right to family life
of mother and child”; 2. the altruistic helper who donates
her pregnancy, as the French expression don de ges-
tation would suggest; and 3. the reproductive service
provider who, following contractual logic, “exchanges
pregnancy and childbirth for monetary compensation”.
In legal systems that reject surrogate motherhood, the
focus is not on the danger of its instrumentalization, but
on a concern for maintaining the natural order. When the
acknowledgment of the parenthood of a genetic parent
is in question, one natural parenthood can be substituted
for another and order is thus restored”."*3

Swiss reproductive medicine legislation continues to
follow the Federal Council’'s 1996 guideline “that medi-
cally assisted reproduction should not result in family
relationships that deviate from what is otherwise natu-
rally possible.””* In its 2013 report on surrogacy, the
Federal Council confirmed: “All reproductive medical
procedures that respect the principle of mater semper
certa est are permissible.”'®® This assertion is incorrect
as the legislation bases the refusal of access to repro-
ductive medical measures on the criterion of either bio-
logical or genetic motherhood: In the case of surrogate
motherhood, the division of biological and social mother-
hood is used to justify its prohibition, whereas in the
case of egg cell donation, the identity of biological and
social motherhood is unaffected, while genetic mother-
hood is.

Genetic origin undoubtedly plays an important role and
is gaining relevance in a world in which the genetic and
social identity of the mother and father can be taken
less and less for granted. However, the lessening of the
certainty of origin makes the Federal Council’s relativi-
zation of genetic paternity seem questionable'® rather
than supporting its strong emphasis on genetic mother-
hood. Taking into account the right of every child to
know of his or her descent, as is enshrined in the UN
Convention on the Rights of the Child and in many legal
systems, the restrictive Swiss legislation even has a
counterproductive effect on child welfare, as many cou-
ples are forced to travel abroad for reproductive medi-
cine treatments, where due to anonymity or a lack of
data collection, the future children’s right to this infor-
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mation is not taken into account.'® Moreover, even the
Federal Council has expressed concern regarding the
legal consequences of the ban on surrogate mother-
hood: “A child is not to blame for being born by a surro-
gate mother. Itis not fitting to prioritize the legal system
to the detriment of the child when this does not appear
necessary.”'%®

4 The legal and ethical
significance of child welfare

41 Children and their welfare

In the Bible, children are not only an expression of God’s
blessing and a guarantor for the continued existence of
family, clan, and people, but are also encountered in a
figurative sense as an expression of particularly close
and intimate faithful relationships. The category of
covenant, which is central to Reformed theology, is also
symbolized as a father-child relationship. While the
Bible speaks of the family relationships of its time and
not of child ethics in the modern sense, the texts docu-
ment a richness of meaning with regard to childhood
that far exceeds many current discussions.

“Truly I tell you, unless you change and become like
children, you will never enter the kingdom of heaven.
Whoever becomes humble like this child is the greatest
in the kingdom of heaven.” (Matt. 18:3-4) This did not
involve bioethics at the time, but Jesus’ words also pro-
vide a perspective on current issues of parenting, family,
and reproductive medicine. Seeing the world through
children’s eyes means questioning adults’ decisions and
actions in terms of their significance and consequences
for the children. We no longer consider children to be
the “least” among us, but they are indeed the weakest
when their coming into the world becomes a medical
project of parental preferences and choices.

Children not only establish the family, guarantee its con-
tinued existence and represent the aim of parental
desire, but also serve as a metaphor and a projection
screen for the covenant relationship between God and
humankind and for fundamental ideas on human inter-
connectedness. Ernst Bloch’s understanding of “home-
land” as “something which shines into the childhood of
all and in which no one has yet been” seems to allude
to the same idea."®® Secularized hope forms a counter-
part to the biblical motif of being children of God: Chil-
dren are a gift from God (Ps. 127:3), childlessness can
signify God’s punishment (Hos. 9:11f)). Children are
seen as “immature” and “unfinished”, facing God with
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open and empty hands (Mark 10:13-16). They are thus
a model for those who accept the kingdom of God
“like a child” (Mark 10:15). God is father and teacher
(Ps.103:13; Prov. 3:12) and Christians are God’s children
and heirs (Gal. 4:7; 1 John 3:1), co-heirs with Christ
(Rom. 8:17), and sisters and brothers in Christ (Rom
9:4) who address God as “Abba, Father” (Rom. 8:15).
God is incarnated in Christ as a defenseless child.™°
Jesus s the child “filled with wisdom”, upon whom “God’s
grace” rests (Luke 2:40), and who allows his parents to
search for him for three days while he is holding dis-
cussions with the teachers in the temple, and then
brusquely rejects any concerns of his parents (Luke
2:41-51).

From an ethical point of view, the image of the child trans-
ports two fundamental normative ideas: the intrinsic at-
titude of motherly/fatherly love as unconditional devo-
tion to the other person and paternalism/maternalism
as a hierarchical relationship of care and responsibility.
Both relations stand for the basic dialectical tension
between human dependency and autonomy. Relatively
new to the context of ecological debates is the perspec-
tive of the life prospects of children and their future chil-
dren, etc. (responsibility for the future). Children’s rights,
in a certain manner, emphasize developmental oppor-
tunities not only for present but also for future genera-
tions. The parent-child constellation now forms a sort
of paradigm for the ethical orientation of future-oriented
action on a planetary scale.

When we speak of children with regard to reproductive
medicine, psychology, or education, this resonates with
metaphorical references to positive relationships with
the world and with God. Parent-child relationships are
prototypical for a relationship with the world that can be
viewed as the original ability to resonate: We may think
of love relationships or “parent-child relationships as
relationships that enable mutual development. And the
desire for resonance certainly increases.”'*' The bibli-
cal-theological perspective places current discussions
about childhood and parenthood into the context of fun-
damental concepts of successful living and life-enhanc-
ing community.

At first glance, the report by Kim Bergman, founder of
the surrogate mother agency “Growing Generations” in
Los Angeles, can seem sobering: The development of
each child is based on four factors: a sperm, an egg, a
uterus, and a home. The first three factors can be pro-
vided by anyone. It is only the home that sets parents
and families apart."? The call for the relativization of
the “technical” aspects of reproduction in favor of the

parent-child relationship stands in opposition to the ten-
dency to absolutize the topoi of reproductive medicine —
sperm and egg, embryo, genetic information, technical
procedures, and pre-implantation and pre-natal deci-
sions. They then stand for life, people, the world, or
the normative order itself. Their normative placeholder
function is reflected in the use of the category of human
dignity. In the context of reproductive medicine, this is
encountered within the framework of two separately
discussed concepts: the reproductive autonomy of
potential parents and the welfare of potential children.

The concept of child welfare, within the context of
reproductive medicine, is complex and multifaceted:
1. Child welfare cannot be defined positively in definite
terms: in analogy to the concept of human dignity, it in-
deed develops its meaning in a conceptual vagueness
and indefiniteness. 2. The criteriological use of the term
slightly blurs its point of reference, the affective prac-
tice of parent-child relationships, which cannot be put
into clear-cut theoretical terms in their complex entirety.
3. Child welfare connects normative behavior and re-
lational expectations: It is not fully based on a moral
virtue or an ethical principle, but includes all aspects,
dimensions, and spheres that allow children to exist
and thrive in their parental relationships and familial,
social, economic, political, and cultural environments.
4. The distinction between observational and participa-
tional perspectives: Child welfare provides a benchmark
from an observational perspective (objective dimension)
that neither corresponds nor suffices from the partici-
pational perspective of parents, family, relatives and
friends (relational dimension). 5. The discourse on child
welfare with regard to reproductive medicine does not
aim at what children are entitled to as they do not (yet)
exist, but at who is entitled to a child. 6. The ground-
lessness of parental love and care and the need to jus-
tify child welfare: although child welfare offers a per-
spective on parental love and care, it does not provide
the grounds for the specific parent-child relationship.

4.2  Concept and function of child welfare

The concept of child welfare in its current usage is
based on the UN Convention on the Rights of the Child
(UNCRC), which was adopted in 1989 and ratified by
Switzerland in 1997."4% This stresses in Article 3 of the
document: “In all actions concerning children, whether
undertaken by public or private social welfare institu-
tions, courts of law, administrative authorities or legis-
lative bodies, the best interests of the child shall be
a primary consideration.”"** These include the right to



development (Art. 6), identity (Art. 8), living with their
parents (Art. 9), the child’s own wishes (Article 12),
protection of privacy (Art. 16), protection from violence
and neglect (Art. 19), and the right to education and
schooling (Art. 29)."% Analogous to fundamental human
rights, children’s rights include “protection, provision,
and participation”."*® The UN Committee on the Rights
of the Child considers the best interests of the child to
be the state in which children can best realize their lives
and develop under the protection of state-enforced
children’s rights.'*” The rights and general principles
help identify the circumstances that will best serve chil-
dren in their particular situations. “Important components
in determining the best interests of the child involve the
inclusion of children’s wishes and will, respect for their
individuality, and observance of their fundamental rights,
as set forth in the Convention on the Rights of the
Child.”48

In contrast with older conceptions, which emphasized
the particular vulnerability of the child, the convention
consistently focuses on the individual needs of the child
and not on “the interests of their families or the political
community. For children, as for adults, it is not only the
fulfillment of their needs that contributes to their well-
being, but also their striving for them, provided that they
seem reasonably promising.”'*® Parents and those in
their care should therefore base their behavior and in-
teractions “on the personality of the children, recogniz-
ing and promoting their talents and strengths, and not
primarily aligning the goals of their upbringing with their
own preferences, without considering the children’s
own identity. The children must always be perceived
and brought up for their own subjective sake, and not
as an object of parental desires.”s°

Because the children of today will be the adults of to-
morrow, concepts of child welfare face two particular
challenges: For one thing, the younger the children, the
less their interests correspond with the interests they
will have as adults, while on the other hand, decisions
affecting children are usually not made by the children
themselves but by their parents or guardians.' The ten-
dency of modern concepts of autonomy to prominently
attach personality to cognitive-rational abilities leads
to childhood and adolescence being viewed more or
less as transitional stages towards a future self-deter-
mined person. They appear as imperfect or deficient
phases compared with adulthood and at most have an
educational benefit for later adult life. On the other hand,
as early as 1929, the Polish pediatrician and educator
Janusz Korczak demanded and argued for children’s

right to their “now”: “For the sake of the future, one looks
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down upon what now makes [children] happy, sad,
amazed, angry, or interested. Children are cheated of
many years of their lives for a tomorrow that they nei-
ther understand nor need to understand. 7152

The dynamic relationship between the present dimen-
sion of childhood and adolescence and the dimension
of their development establishes the right of children
to an open future. The complementary perspectives of
freedom for today and this open future reflect the ethi-
cally challenging tension between children’s subjective
will, which is deserving of respect, and the objective
best interest of the child, as determined from a third-
party perspective of responsibility.’®® A child’s present
expression of will can and often does contradict what
(adult) third parties view to be their best interests. It is
assumed here that their well-being would indeed cor-
respond with the presumed will of the children if they
were able to weigh choices responsibly and rationally.

But how can parents conform to their child’s future will?
Since that particular point of view cannot be deter-
mined objectively, “a normative vacuum arises that can
be prematurely filled with individual or culturally inherited
notions of normality. For example, a very specific way
of life — often based on the experiences of one’s own
childhood — can be assumed to be the only acceptable
standard.”'®* Joel Feinberg has therefore argued nega-
tively that the exercise of parents’ rights-in-trust over
their children must be directed so as not to compro-
mise the “autonomy of the future adult”.'®® The child’s
freedom is derived from the freedom that the law guar-
antees as a future self-determined person: “It is the
adult he is to become who must exercise the choice,
more exactly, the adult he will become if his basic op-
tions are kept open and his growth kept ‘natural’ or un-
forced.”"%®

4.3  Child welfare in reproductive medicine
In its 1996 statement, the Swiss Federal Council justi-
fied the procreation bans stipulated in the Reproduc-
tive Medicine Act with the basic idea that “medically
assisted reproduction should not lead to family relation-
ships that deviate from what is otherwise naturally pos-
sible”."s” As a public interest in the protection of things
natural would be highly questionable in itself, the legis-
lation has underpinned its concern with child welfare
instead: “In contrast with natural conception, third par-
ties are involved in the procedures of medically assisted
reproduction, who need to justify their actions with a
view to child welfare. From this standpoint, the interests
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and wishes of the couple to be treated need to take
second place to the well-being of the child.”'®® For the
Federal Council, protecting child welfare is a “well-
founded public interest of our society”.'®® This is not
only directed against possible impairments “caused by
the act of procreation itself or by the type of method
used”, but also aims at “the best possible living condi-
tions” for the resulting children.'®®

Therefore, from the point of view of the legislator, “the
conception of children should be avoided when care
and education would not likely be adequately provided
for them”.'®" Restrictions regarding the age, personal
circumstances, and relationship status of the intended
parents, the ban on access to reproductive medicine
for single people, the ban on egg donation and surro-
gacy, and the ban on the use of germ cells from deceased
persons are justified by undesirable psycho-social con-
sequences for the child. The physical well-being of the
child (health) is central to the prohibition of the use of
germ cells from close relatives (impediment to mar-
riage).'®?

The legislative reasoning founded in child welfare raises
three methodological questions in the run-up to the
ethical discussion: 1. Who is being addressed when it
comes to child welfare? 2. How do the best interests of
the child relate to the nature of reproduction? 3. Is a per-
son whose existence is made possible by this act of re-
production negatively affected by the biologically and
socially described gender situation of his or her legal
guardians?

4.3.1 The welfare of potential future children

In terms of child welfare, the tension between the child’s
present and adult future takes a new turn within the
context of reproduction. This involves the considera-
tion of the welfare of children yet to be conceived or
born. Their non-existence has two aspects: they exist
neither as children, who turn women into mothers, men
into fathers, and couples into parents, nor as legal sub-
jects in the sense of bearers of fundamental rights. Un-
born life is categorically distinguished by the law —
even if various stages of development are taken into
account — from the born, who attain the status of per-
sonhood. “The protection of unborn life under general
human rights law on the international plane is very thin,
a protection of the embryo in vitro, in particular, non-
existent. The embryo in vitro is covered neither by the
right to life nor by a potential legal guarantee of human
dignity.”'®*As there is no legally constitutive connection

between born children (as bearers of fundamental rights)
and prenatal child welfare, prenatal existence is not a
matter covered by the UN Convention on the Rights of
the Child.

Child welfare is, as a principle of protection, aimed at
the child’s own individual legal personhood. “The indi-
vidual welfare of children takes on clear contours when
connected to the specific living conditions and actual
experiences of children and their individual needs of
protection.”’®* Since children only appear as possible
future persons in the legal regulation of reproductive
medicine, child welfare is not related to specific lives
there, but to general living conditions that every future
child should be able to enjoy. The legislation regulates
these standards via access criteria for reproductive
medical measures. It does not address the conditions
for parenting success with a view to child welfare, but
child welfare as a condition for making parenthood
possible. A child that is desired today may only be con-
ceived and born with medical assistance if its future
parents meet certain conditions that are asserted to be
essential to the child’s well-being. Access to reproduc-
tive medicine is otherwise to be denied.'®® This legal
logic has a paradoxical consequence: the legislation
does not protect the welfare of the child to be (as it does
not yet exist), but that of the future child before its birth.
The well-being of the child is thus protected by prevent-
ing the child from existing in the first place.'®® This con-
sequence contradicts fundamental ethical principles
and moral intuitions, in which the value of life can neither
be determined objectively nor made into a criterion
for the decision of the existence or non-existence of a
person.'®”

Two objections can be raised against this criticism: 1. It
does not prevent children, but only the realization of
the wish to have children. 2. In connection with other
topics — such as environmental and climate policy and
intergenerational justice — damages to hypothetical,
future people are evaluated and forecast with legal rel-
evance as a matter of course.'®® This first objection
shifts the perspective from that of the child to that of the
parents and serves the common intuition that not every
wish can come true. The terminology belies the fact that
the desire to have children is not a spontaneous appeal
to the contingency of the world, but is formulated with a
view to real possibilities and a basic personal right. An
unfulfilled wish is something completely different than
a denied legal right. In contrast with the right, wishes
cannot be legally remedied and sanctioned. The second
objection to the “legal-ethical consideration of future
generations”'®® actually supports the other side of the



matter as all environmental restrictions to people living
today, as a means of protecting future generations, can
only be made plausible under the normative premise
that people should exist in the future. One could other-
wise argue, with good reason, for the banning of human
reproduction instead of a climate policy that restricts
people’s freedom today, in order to not have to take any
adverse life conditions of future generations into ac-
count. The idea of taking future people into considera-
tion necessarily presupposes their existence.

4.3.2 The nature of reproduction
and child welfare

The Reproductive Medicine Act follows a bionormative
paradigm in two regards:'° “As provided by nature,
every child has a mother and a father. [...] These basic
conditions of human existence are also to be observed
when using medically assisted reproduction.”’”* A “na-
ture” of legal — and not biological! — parenthood is thus
derived here from the “nature” of reproduction. Nature
becomes a criterion for the legislator: What is not
possible “naturally” should not be made possible using
reproductive medicine.

The natural argument is deeply rooted in culture, origi-
nally in the religious distinction between the created and
the manufactured.'? The expression “nature” (from
Lat. nasci ="“to be born, to arise, to develop”) describes
“that which, in our world, was not made by human
beings”.'” The Stoa already postulated the moral re-
quirement, naturam sequi, living in accordance with
nature." What lies behind this is the ontological idea
in natural law of a (moral) imperative lying in (natural)
being as an ethical goal (telos) or intrinsic value
(eudaimonia). The ontological view involves the asser-
tion that “nature did not intend” parenthood for same-
sex couples. From a late-modern, secular perspective,
as well, there is a tendency to “prefer the natural over
the artificial”:"®> “Nothing makes us happier than what
we receive from the hands of others without our own
doing. The greater the share of personal foresight, plan-
ning, and control in what we receive as a gift, the less it
is in fact a gift and the lesser the joy of the recipient.
The element of surprise constitutes another moment of
joy in that which we do not choose ourselves.”'"®

The significance and scope of the preference for natu-
ralness is reflected in talk of “natural death” and “natu-
ral birth”. The wish for a natural death does not include
enduring the pain and agony caused by the natural
growth of a tumor. And the desire for a natural birth does
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not exclude medical intervention if the life and health of
mother and child are threatened during the process.
On the contrary: “technology in general and medicine
in particular has the function of combating diseases,
protecting against hostile natural phenomena or improv-
ing living conditions, in short, freeing oneself from the
conditions of chemo-physical nature, when these hinder
the development of human values.”” In medicine, it has
been shown “that the distinction between nature and
the unnatural is highly mobile and variable, dependent
on intellectual and moral trends, but nevertheless es-
pecially attractive for the creation of strong moral judg-
ments”. The natural is desirable not because it derives
from nature, but because as it is morally good and de-
sirable.

The distinction between naturalness as a desirable pref-
erence and as a categorical principle reflects the old
dispute between understanding of creation as a medium
and as a message.'” If God describes himself in the
“book of nature” and if human beings are able to read
it, nature itself is then the divine message revealed in
nature. Everything so recognized as nature is then
identical with the being and will of God. If nature is, on
the other hand, “the medial substrate through which
God himself speaks”, then “God ‘says’ something (not
everything) with something (not everything), nature
being strictly the medium but not the message”.'”®
Everything that is recognized in nature then has to be
explored as a possible expression of the being and will
of God, whereby nature itself cannot represent the test
criterion. The categorical interpretation — analogous to
natural death and natural birth — pokes right into the
middle of the wasp’s nest that is the problem of theo-
dicy. Because all natural phenomena, from pandemics
to earthquakes to every personal bodily fate, are directly
“copied into God”® and the “groaning of creation”
(Rom 8:18-22) would be nothing other than the rebel-
lion of creation against the creator.

By declaring the natural to be the legally binding norm,
the legislation asserts a principle of naturalness that
goes a crucial step beyond a preference for naturalness.
There are two problems with this. Firstly, an intrinsic
value of nature is assumed, in that a moral imperative
is directly inferred from a natural being. “If a norm is de-
rived directly from a fact, this results in a fallacy (natu-
ralistic paralogism) as it does not explain what moral val-
ues are taken into account when nature is followed.”®’
The obligation to die “naturally” would thus, for example,
also be followed by the obligation to endure any “natu-
ral” pain. Secondly, medical action essentially consists
of strategies of interrupting, manipulating, or replacing
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natural processes. Reproductive medical measures are
always only used when natural reproduction is unsuc-
cessful or impossible. “Artificial reproduction in itself is
‘unnatural’, so that the dichotomy of naturalness and un-
naturalness seems paradoxical and inappropriate in this
context. Consequently, the objections raised out of re-
spect for the natural process of procreation should be di-
rected against all possibilities of eliminating infertility.”'82

The objection to the paradox of unnaturalness is that
the goal of “creating a ‘natural’ state” among opposite-
sex couples cannot be compared with the goal of over-
coming “natural reproductive obstacles”.'®® The objection
understands “nature” or “naturalness” not descriptively
(as observable natural phenomena) or ontologically (es-
sence, purposes, goals of nature), but evaluatively (value
of nature). If the natural refers to “what is usually desired,
what is considered healthy and correct” or “the familiar,
self-evident, normal”,'®*the paradox dissolves: “Repro-
ductive medicine could constitute the ‘natural’ in the
sense of the ‘existing’ and, in specific cases, work to fight
the ‘unhealthy’ and aim for the ‘natural’ in the sense of
what is ‘healthy’”.'®8 In accordance with this understand-
ing, social infertility is not a disease since there is no
physical state of health in which infertility is overcome.
The argument demonstrates the precariousness of value
judgments that refer to “nature” or “the natural”. The
distinction does not work with the usual healthy-un-
healthy dichotomy, but with the binary coding of “nor-
mal” (healthy = fertile) vs. “abnormal” (healthy = infertile)
and derives from this a criterion for the worthiness of
reproductive medicine treatment: infertility as a patho-
logical deviation from natural fertility should be treated
in terms of reproductive medicine, in contrast to infertility
as a social deviation from social normality. Infertility as
a pathological deviation from natural fertility is to be
treated here using reproductive medicine, in contrast
to infertility as a social deviation from social normalcy.

4.4 Child welfare as a differential

social criterion?

The heteronormative privilege of assisted reproduction
occurs with reference to child welfare, which in turn is
derived from the “natural” gender and reproductive
duality. A “concern for preserving a traditional, bour-
geois family image” lies unmistakably behind the con-
cern “for the well-being of the future child”."®¢ The focus
on reproductive medicine means that the topics of mar-
riage, parenthood, and family are applied in their extreme
to reproductive issues, in which child welfare appears
as a mere “foreign object”. There has been, moreover, a

wealth of political, sociological, and socio-psychologi-
cal discourses on same-sex parenthood and child wel-
fare. Most of the relevant studies come to the conclusion
that children of same-sex couples do not suffer any sig-
nificant developmental disadvantages. “In terms of the
criteria of gender identity, sexual orientation, gender
role behavior, and stigmatization, the children raised
by parents of the same sex do not differ from other chil-
dren”.'®” However, both the results of the study as well
as the design and methodology of the study have been
hotly debated.

The relevant studies do not take place under laboratory
conditions, but in a reality in which a minority of same-
sex couples and families is met with a majority of oppo-
site-sex couples and families with different opinions and
beliefs. The child-welfare perspective in concrete parent-
child relationships is strongly influenced by the heter-
onormative social environment. The difficult relationship
between behavioral and relational perspectives pro-
vides fuel for three frequent prejudices:'® 1. Same-sex
parenting is a disadvantage for children; 2. The children
of same-sex parents are marginalized and stigmatized
by their peers; 3. the comparatively greater psycho-
logical problems of same-sex parents burden the well-
being of their children. The first two hypotheses sug-
gest an ambiguous causality. A closer look reveals that
while the parents’ sexual orientation can be the reason
for children being disadvantaged, the reasons do not
however lie “in the parent’s homosexuality butin the re-
actions of the social milieu”.'®® The third hypothesis must
also be judged within the context of the social environ-
ment, just as the finding that “children in same-sex
families see their doctors more than twice as often due
to psychological/emotional problems [...] and ADHD is
also twice as common in such children.”'¢°

One possible explanation for the finding could also be
that these “parents are simply more caring and con-
cerned about their children and therefore bring them to
doctors more often than the average parent”.®" The
question of whether the three hypotheses say anything
about parent-child behavior or about the social condi-
tions in which parent-child interaction is embedded points
to the notorious ambivalence of the child welfare argu-
ment. Paradoxically, in intolerant societies, it serves to
further intensify intolerance, as the endangerment of
the child welfare leads to the suggestion to renounce
parenthood.

The matter-of-factness with which child welfare is now
being discussed has completely ignored the question of
the relevance of parental sexual orientation to the topic.



Why are new studies continually being conducted when
“there is no evidence to date that this variable has any
impact on the ability to be a parent?”%2 The question is
all the more pressing as other characteristics do in fact
have a proven effect on child welfare. Positive factors
include, for example, the strong desire to have children,
positive, supportive relationships, and parental income.
The spurious nature of examining the sexual orientation
of (potential) parents with regard to (feared) negative ef-
fects on the well-being of the child becomes readily ap-
parent when other criteria are compared. Itis well known
that low family income has a long-term negative impact
on educational opportunities, socio-emotional develop-
ment, and the mental and physical health of children.
Studies likewise show that people who were abused as
children are at a high risk of abusing their own children
as well."®3 Although these links are known and well re-
searched, neither the legislator nor the medical world
would think of excluding such people from reproduction
as this would massively violate the fundamental human
rights and freedoms of the persons concerned.

From the point of view of legal ethics, the connection
between parental sexual orientation and child welfare
is notoriously vulnerable to discrimination and abuse.
This also applies to the “unrealistic stigmatization of
non-marital partnerships as endangering child welfare”
in the Reproductive Medicine Act. It “remains stuck in
the institutional thinking of the 19" century, closing itself
off from changes in family realities, and is an expres-
sion of the unusual persistence of the normative model
of a natural unity of biological and social parenthood,
which is viewed as attaining its inseparable fulfillment
in marriage.”1%*

In sum, we can establish, with regard to child welfare
as a criterion for the regulation of access to medically
assisted reproduction: 1. The legal category of the best
interests of the child presupposes that a born child is
the bearer of fundamental rights. 2. In the context of re-
productive medicine, child welfare can only have a pro-
spective function, as it is not any specific well-being
that is at issue here, but at most the conditions for the
possible well-being of a future child. 3. The heteronor-
mative view on child welfare in the Swiss Federal Act
on Medically Assisted Reproduction is based on the un-
founded and conceptually-categorically inadmissible
transfer of biological prerequisites and assumptions of
naturalness to social conditions. 4. In the context of re-
productive medicine, the best interests of the child can
only function as a negative criterion used to determine
what a future child should under no circumstances be
expected to face in life.
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5 Contours of a theological-
ethical perspective
on parenthood and children

51 Parenthood between desires and risks

The dialectic of desire manifests doubly when it comes
to the wish to have children: “The desire for procreation
includes both freedom and a great lack thereof, since
the procreators commit themselves — as parents — to
lifelong responsibility and the offspring — as daughters
or sons — to a lifelong bond. Parents morally compen-
sate for this radical form of subjugation, involving both
a physical and social destiny, through a high degree of
human attention and responsibility. In the desire to have
children, the dialectic of the desire is reflected in the
hiddenness of the beginning of birth.”'*® The idea of the
hiddenness of the beginning of birth adopts a concept
of Hannah Arendt, who - following Augustine — under-
stood every birth as a confirmation of the divine crea-
tion of humankind: It is “natality [...] through which every
man appeared in the world as unique and new. Due to
this uniqueness, provided by the fact of birth, it is as if
God’s creative act is repeated and confirmed in each
human being”. Through natality people are bereft of all
predictability.'® Birth, as creation, remains beyond the
world as it is the precondition for human freedom “un-
der the condition of natality”, as “the new beginning
inherent in birth can make itself felt in the world only
because the newcomer possesses the capacity of
beginning something anew, that s, of acting.”’®” Arendt
understands birth as a categorical incision in the world
that radically separates the person born from everything
that came before. This break must not be misunder-
stood as total freedom. On the contrary, the “dictate of
birth”1%8 consists in the “radical contingency and radical
determinism”'®® of human existence. Natality refers to
the “existential situation of the child between radical pre-
determination and heteronomy on the one hand and
radical openness on the other”.2°° In legal categories,
the autonomy of the desire to have children corresponds
with a heteronomy of parenthood.

By contrast, medical and ethical discussions reconstruct
human reproduction as a cascade of decisions and ac-
tions. The people who are granted a role here appear
as active subjects. The reason for the desire to have
children fades, as does the goal, the parent-child rela-
tionship. The consequences of a view sectoralized in this
way can be seen in comparisons with biblical accounts:
While in the stories of the patriarchs and matriarchs or
that of the birth of Jesus, the phase between the
announcement of offspring and their coming into the
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world appears as a black box (in biblical terms: a “mira-
cle”), the debates on reproduction fade out the actual
plot of the story of the desire to have children and its ful-
fillment. They focus on the in-between space that ap-
pears irrelevant from a biblical point of view: Eve (Gen.
4:25) sees her “natural” pregnancy with Seth as a gift
from God, just as the infertile Elizabeth (Luke 1:36) and
the virgin Mary (Luke 1:31.34f.) view their pregnancies
as spiritual gifts. It is not who (sexual partner) or what
(sexual intercourse) causes the pregnancy (biologically)
or how it comes about (sex with a partner, surrogacy)
that counts, but only who (God) grants the child who
emerges from the pregnancy or to whom it owes its
existence. The biblical context can also be translated
into secular language: “Because the most important
element of parenthood, love and affection for the child,
does not arise from a biological relationship, but through
a personal commitment to a specific living being.”?°' In
the ecclesiastical-theological debates, on the other hand,
there is a seeming contradiction: Following the same bio-
logic, according to which a historical-critical liberalism
declares the virgin birth to be an obsolete tenet from a
biological point of view, a certain biological biblicism
denies the human miracle of creation of birth and nar-
rows human reproduction to a moral norm of action.
This raises the question of the justification for the crea-
tor God to deny access to reproductive medicine insti-
tutions and why the evident idea of God’s presence in
such a reproductive center should seem so absurd or
impossible to the church and theology.

A medical-biological focus and a moral perspective re-
flect little understanding of reproduction as an event.
Criticism based on biblical testimonies must not be mis-
understood as ethical legitimation. The miracle of pro-
creation, pregnancy, and childbirth that the people of
the Bible witness cannot be medically or ethically cap-
tured and simulated. The hidden nature of reproduction
is and remains the incommensurable factor in the de-
sire to have children and its realization, in conception
and birth. From a biblical point of view, this is not a bio-
logical reservation or verdict, but a characteristic of cre-
ation, which the creator does not leave to its own devices.
Parents are not contradicting themselves when they
thank both God and their reproductive medicine spe-
cialist for the birth of their child. What is important, how-
ever, is who is thanked for what.

The focus here is not the assessment of reproduc-
tive medical procedures and decisions. These consid-
erations center on the development of the biblical-
theological perspective on reproductive medical assis-
tance. Within the biblical-theological horizon, procrea-

tion shares with the concept of desire an openness that
relies on expectation and not on fulfillment. What is
expected is God’s good action, that his will be done,
which can be realized in the fulfillment of the desire to
have children, but does not have to be. There is no theo-
logical, moral, or medicinal cure for the tragedy of crea-
turely life, as the gift may fail to materialize or might con-
sist of something entirely unexpected.

5.2 The family between genes

and stories

The model of the nuclear family, established in the sec-
ond half of the 18" century and consisting of father,
mother, and legitimate children emerged from a “slow
process of intimatization that extended across many
centuries”.??2 The mother took the place of the “father
of the house”, while the wet nurse and stepmother, who
had previously been integrated into the family more
or less as a matter of course, would become a threat-
ening “alien body within the blood-related nuclear
family”.2%® The idea of the homogeneity of blood ties
corresponds with the family hermeticism of inclusion
and exclusion. The fact that at that time women, as
mothers, rose to become integrational members of
the family, while at the same time women would also
become a massive threat as mothers-in-law and wet
nurses, is reflected today in the emphasis on biologi-
cal and genetic motherhood and the rejection of sur-
rogate motherhood. “In the debates over same-sex mar-
riage and reproductive medicine, not only the gender
order but also the concept of blood relationship, upon
which rests an understanding of origin and connection
to other people that has grown over the centuries, has
come under scrutiny.”?** The attractiveness of biologi-
cal and genetic explanations and subsequent interpre-
tations follows the logic of a scientific-empirical world-
view.

The modern model of the nuclear family is based on a
hybrid concept of kinship made up of “blood and ink”:2%5
The biological mother is mater certa by dint of her bio-
logical-physical link, and the father is pater incertus
through a signed contract. Until the introduction of the
genetic paternity test in the 1980s, paternity was a purely
legal construction that was/had to be supported by the
patrilineal model of descent. The Roman-Christian pat-
rilineal concept stands in conspicuous contrast with the
matrilineal model of post-exilic Judaism. According to
the rabbinical definition, “a Jew is anyone whose mother
is Jewish”.2%6 At the same time, Old Testament patrilin-
earity often continues on as well (bilinearity). From a cul-



tural-historical point of view: blood is thicker than water,
but the word is more powerful than blood.?°” Reproduc-
tive medicine runs counter to both concepts of parent-
age: egg cell donation and surrogate motherhood elim-
inate the certainty of genetic-biological motherhood
(through blood)?°® while the genetic paternity test elimi-
nates the uncertainty of paternity (through the word)
and thus the inevitability of the construct of contractual
paternity.2%® “The technologies of assisted conception
change the traditional family and kinship order in a
fundamental manner. They replace the model of the
father as the biological progenitor and the mother as
the bearer of the child, intrude upon the code of family
intimacy, bring about a duplication of functions and
new, often conflictual configurations that are unfore-
seen in the concept of the middle-class nuclear family.
It is natural to conclude from this development that
there is a deep crisis concerning the family, which seems
to be losing its two basic characteristics: its cohesion
and its naturalness.”2"

In the biblical creation narrative, the human being ‘adam
(human, humanity) — as derived from the root dam (“to
be red, soil, blood, life”) — is created through God’s
word (Gen. 1:26) as flesh and blood (Isa. 58:7).2" The
(spoken) word thus brings about blood/life. The con-
nection between blood/life and the word presupposes
a three-dimensional concept of life: 1. the objective
biological life observed and described by biology and
the subject of medical action; 2. the subjective bio-
graphical life in which a human being is embedded within
a complex horizontal and vertical network of relation-
ships; 3. And created life as a whole, which consists in
the participation of every creature in the life of the crea-
tor. As “one and the same thing that is present in the
diversity of life” it marks “God’s hidden presence in the
life of his creatures”.?'> Theological ethics addresses
the aspects of human life beginning with this third di-
mension of life, which is a part of every person, even
when the person is not in fact the subject. Every indi-
vidual participates in this, without having power over it
themselves. The Bible indeed speaks of human beings
as creatures of divine creation. Every dimension of life
is linked to the word in a specific way: biological life as
descriptions, definitions, and categorizations of life
(concepts of life, health, iliness, etc.); the social bio-
graphical life in the form of narratives and normative
texts (literature, morals, ethics, law), and the partici-
patory life through the received word. Only the first
dimension of life remains wordless (pain requires no
definition in order to hurt). While the second dimension
of life is essential, the third is completely provided or
mediated by the word.
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From a Judeo-Christian understanding, the story of God
and his people takes on reality when it is told, interpreted
in oral discussion and, in its incompleteness, repeatedly
retold as it progresses through narration and the narra-
tors.23 In contrast to the written text, which confronts the
person objectively, and with novels, which have end-
ings, the story remains on the tongue and in the ear —
and in the body like blood. The bodily relationship is still
encountered in the Reformed understanding of scrip-
ture, which should actually be referred to as “under-
standing by listening” as it relies entirely on hearing the
word of God. Since life, in all of its manifestations, is
revealed to the people of the Bible through this word
thatis heard and discussed, life does not unfold for them
in its modern biological form of naturalization. This ap-
plies as well to the concepts of “family” and “kinship”.?'4
The relationship between clan and kinship groups was
constituted — in modern terms — just as biologically and
genetically (biological life) as it was socially (biographi-
cal life), mediated by the divine covenant promise (par-
ticipatory life). The idea of the subordinate importance
of social kinship compared to genetic-biological kin-
ship first arises with the nuclear family, as based on in-
timacy and biology/genetics.

The narrative construction of kinship has undergone an
impressive renaissance in our biotechnological society.
“It is precisely the interruption of the line of descent that
leads [...] to this gap being closed, with all the greater
effort, through the symbolic legitimations of belonging.
The productive narrative of family history — as opposed
to a contingent, more or less deliberate biological event
that set that story into motion —is intended to strengthen
the bond between generations. [...] The most impor-
tant symbolic act, however, which is intended to com-
pensate for the lack of a genetic connection between
the parents and their child based on the sexual act, is
the writing and composition of life stories.”?'s In funda-
mental terms, the bridging of genetic and biological gaps
through speech and writing to bring about familial and
social continuity is a very old process. The biblical ge-
nealogies and the family trees of ruling dynasties have
already made use of these media to ensure the conti-
nuity of the existence and organization of social asso-
ciations.?'® The symbolic and narrative legitimacy of
familial-social or power-political status can encompass
all three of these life dimensions.?!”

This differs from biographical life stories that are aimed
at coherence and self-assurance of personal identity
over time.?"®In a life story, two perspectives of identity
are combined: sameness (Latin idem = “identical”,
“similar”, as opposed to “different”, “changeable”) and
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selfhood (Latin ipse = “identical with oneself”, as op-
posed to “different”, “alien”).2'® The difficulty of the con-
cept of identity consists in the deeply culturally anchored
idea of a core self that remains stable despite all inner
changes, irritations, and (self-)doubts, and guarantees
the coherence of this self despite all external develop-
ments, coincidences, and strokes of fate. This is also
the aim of explanations that derive certain identity-
characterizing behaviors and peculiarities from biologi-
cal-genetic origins (“heredity”). “Inheritance: thatis [...]
like when somebody leaves me a house or you get it as
a gift. [...] But it wasn’t a gift in the external sense, like
when | give you a package and say, I'm giving you this
watch and your son will inherit it from you, but these are
inner matters, [...] these are qualities that we cannot in-
fluence.”??° The idea of a double determination through
the past of the child’s inheritance and the future by dint
of the parents as bequeathers is undermined with the
divergence of genetic (biological), and social parent-
hood.??' A genetic bond that brings about certainty and
trust no longer exists.

At the age of 54, author Dani Shapiro found out through
a spur-of-the-moment DNA test at ancestry.com that
she was not in fact the biological daughter of her father,
who had died two years earlier, but had been conceived
through a sperm donation.?2?? For the artificial insemi-
nation, the social father’s sperm was mixed with that of
the donor, so that the parents were not certain of the pa-
ternity themselves. Growing up in a Jewish family with a
close relationship to her social father, Dani Shapiro re-
members her childhood: “There was always something
that seemed strange to me, even as a child | stood in
front of the mirror for minutes, not because | was in love
with myself, but because | was searching for some-
thing. Now | know what it was.” When she found out the
name of her genetic father, she watched a YouTube
video of his: “That was my oh-my-God moment: Those
were my gestures. | saw the familiar in a stranger.” She
came to know the sperm donor and, looking back, sums
it up: “Today I'd say that it was as if | saw my country of
origin for the first time. [...] | felt very close to my roots.
Now they were cut off. | felt as if | could float off into the
sky like a balloon and pop.”

The author’s symbolically presented search for identity
through the medium of narration allows the reader to be-
come involved in a manner that is not and need not be
supported by the author’s intentions. Significantly, the
Jewish daughter describes her personal situation with
a dislocation or localization metaphor that is firmly an-
chored in the Jewish self-understanding: a departure and
a glimpse into the (“promised”) land (cf. Deut. 32:49)%23

in contrast with the loss of home and subsequent home-
lessness (exile, diaspora):22* “Our identities are shaped
by the stories that we are told from an early age about
ourselves and our origins, and my identity was based
on being my parents’ biological child. There was never
a doubt about that. [...] | grew up in a religious house-
hold, from a cultural point of view, | feel Jewish through
and through.” This was at odds with the confrontation
with the history of her genetic father: “He showed me
family photos on his cellphone — his parents, his grand-
parents, my ancestors. Protestant country doctors and
lawyers who were culturally very far removed from my
Jewish family.” From a contextualizing interpretive per-
spective, Shapiro offers a description of her biographical,
familial, and genetic diaspora. The tension between
homeland and foreign lands, assimilation and exile,
which is deeply rooted in Jewish thought, is experienced
by the writer at the affective-emotional level as a double
betrayal: “At first | was in fact angry, | felt betrayed. After
all, | feel we have a right to know as much as possible
about our identity. [...] It felt like a betrayal to meet my
biological father. My other father would not have wanted
this encounter to happen. It would have shaken him.”

The conflict arising from the asymmetry of knowledge
in the father-daughter relationship underlines the right
of children to transparent knowledge about their origins.
Every child must be permitted to know if they wish to
know. However, no legal or moral ban on nonbiological-
genetic parenthood can be derived from children’s right
to know about their origins.??® Instead of focusing solely
on biology, Shapiro emphasizes the relational perspec-
tive: “But what I'm wondering is whether it would have
made him sad if he had known for sure that | wasn’t his
biological child. [...] If | could ask him one thing, it would
be: would it have made a difference for you?” This
daughter directs the question to her father as to whether
and how knowing the paternity status would have influ-
enced his relationship with his daughter. She addresses
that person as her father, even as she knows that she is
not his descendent. Methodologically speaking, she
deconstructs the category of biological father in order
to reinstate her social father in the role of father. “Would
it have made a difference?” is the crucial question for
multiple family constellations.

Shapiro’s story does not provide an explanation, not only
because the genetic facts require no further explana-
tion, but also because the narration aims not at ex-
plaining but at listening and understanding.??® Specifi-
cally, this is about exploring avenues and perspectives
towards interpreting existential experiences of relation-
ship and belonging in a critical and accepting manner



for oneself. The possibilities of appropriating these ex-
periences as one’s own stories and having them be-
come one’s own biography lie hidden within the given
narratives, that, while not one’s own, enter into one’s
own stories. Behind this lies the identity-critical insight,
which gained acceptance with Sigmund Freud and Erik
H. Erikson at the latest, that a person is neither “master
of one’s own house”??” nor does the person have a stable
ego identity: “The entire human experience however
contradicts this immutability of a personal core. Nothing
in our inner experience eludes change.”??®

Paul Ricceur confirmed Shapiro’s experiences. In the
context of life, the narrative forms the mediating medium
between “characteristics of permanence and change”.??°
It makes possible a “synthesis of the heterogeneous” in
which the experience of biographical “concordance”
and “discordance” is composed as a coherent story.?*°
The narrator and the narrative figure neither stand apart
from the narrative here, nor is one of them sovereign
above the plot. Rather, the narrative figure becomes
the protagonist of the story and thus the person telling
the story. Therein lies the self-reflective or therapeutic
function of autobiographical storytelling and writing. The
person telling the story or writing moves into a symboli-
cally mediated relationship with their own life story.
Ricceur speaks of a risky “refiguration”?®' to which the
self is exposed in the narrative and which cannot avoid
the risk of failure and loss of identity. The unfinished,
progressive narrative involving existential transfor-
mation experiences of personal identity denies any sub-
stantiality, permanence, or persistence of the subject.
“In these moments of extreme deprivation, the null
answer to the question ‘Who am |?’ alludes not to the
futility but to the nakedness of the question itself.”2%2

Ricceur also describes such transformations of ego as
“conversions”?® and opens them up to theological in-
terpretations. Paul reacts to the radical “nakedness of
the question” with his confession: “it is no longer | who
live, but it is Christ who lives in me” (Gal. 2:20) and the
Heidelberg Catechism with the first answer, “I, with body
and soul, both in life and in death, am not my own, but
belong to my faithful Savior Jesus Christ”.2** The apos-
tles and Reformers did not describe a medical miracle
or a medical-pathological condition, but interwove their
biological and biographical lives with participation in
the one life of God. Dani Shapiro also transcends the
biological and biographical dimensions of life by placing
her genetic and social heritage — and thus herself —
within the narratively conveyed legacy of her Jewish ori-
gins. The analogies are not principally limited to religious
references, even as Jewish narrative culture is para-
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digmatic for the dynamic concept of identity-forming
narrativity. Ego-identity occurs through “eccentric posi-
tioning”?%% in other narratives — through the third dimen-
sion of life —in terms of listening and telling the story. In
this sense, the biblical narratives “do not satisfy curios-
ity about knowledge that distracts or abstracts from the
reality in which we find ourselves [...], but neither do they
aim at a morality or a morally ordered world separated
from the message that tells of what is already there, be-
fore we do or not do anything, and what the narrative per-
mits us to experience further”.2%® The Judeo-Christian
faith “as the ‘existing within’ and remaining in a story,
and the attitude towards life corresponding with it, is al-
ways at the same time the ‘inhabiting of perspectives’.
From there all interpretations unfold”.2*” The third dimen-
sion of life as participation in the one life of the creator
is revealed in the narration of God’s covenant and bless-
ing actions. From a Christian point of view, this is “about
the grammar in which we can speak of God’s action in
Jesus Christ, which cannot be inserted into another
history fashioned by human beings. It is about the
grammar of the narratives in which God acts in Jesus
Christ — and this means with regard to us and our
world, so that his story continues along with us”.2%8

5.3 The ethical discourse on reproductive

medicine and child welfare

Topics and fields in which general legal regulations are
up for discussion are particularly connected to the prin-
ciples of discursiveness and reciprocity. The lack of a
distinction between morals and the law weighs down
and complicates many discourses within the church.
When it comes to questions about the legal regulation
of reproductive medicine, personal experiences as the
child of one’s parents or as the parent of one’s children
are part of it, but are not sufficient for an answer. The
legal order of liberal democracies requires two things:
1. It is not freedoms, but restrictions on freedoms that
require justification. 2. A political order is a just order if
everyone can voluntarily agree to it.2*° The rule of law
does not have the task of confirming one’s own views
on life, but of protecting the way of life of all within the
framework of applicable law. The legitimacy of laws
does not require that everyone agree on the matter, but
that they can agree to their general application.

Church statements seek to contribute to the well-
founded and well-reflected formation of judgments and
decisions, but not to force the persons concerned to
follow a particular course in highly personal decisions
or, inversely, to relieve them of making such decisions.
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Socio-political issues challenge churches in three ways:
1. With a view to the range of their own positions and
convictions; 2. with regard to one’s own theological-
ethical traditions; and 3. in the context of ecumenical
connections and commitments. The three perspectives
reflect both intersections and lines of conflict that need
to be weighed carefully. The complex, historically evolved
traditions of church discourse form a rich resource for
reflection. At the same time, the unsettling normative
breaks associated with modern development dynamics
emerge here as well. The careful distinction between
empirical and normative questions is thus indispen-
sable to theological-ethical reflection from the point of
view of the church. Precise knowledge of the situation
cannot take the place of ethical judgment, but is indis-
pensable to that end.

The more aspirations break with a valid order, the more
challenging and urgent it becomes to have an objective
discussion. This also applies to questions of parent-
hood for same-sex couples and child welfare: Same-
sex parenting “crosses too many boundaries at once:
the ideological boundary, as they seem to knowingly
disregard the importance of either fathers or mothers;
the structural boundary, as they favor either one-parent
or two-mother or two-father households; and lastly the
biogenetic boundary, as they bypass ‘natural’ repro-
duction.”240

For the theological-ethical interpretative order of the
church discussion on same-sex parenthood and child
welfare from the perspective of covenant theology, the
question becomes central of mediating between the
legal perspective on autonomy and ethics and the
biblical-theological perspective on relationships. Be-
hind this lies a constellation of conflict that runs through
the entire modern history of theology and place the
topic before an extremely complex theological-ethical
discourse horizon. One aspect here, the anthropologi-
cal question of the respective images of humankind,
set theology and law into a constructive tension. This is
already evident in the fact that the expression of repro-
ductive autonomy, which is prominent in legal discus-
sion, is avoided in theological-ethical and church discus-
sions or else used pejoratively. There are reservations
both about the right to procreation based on autonomy
theory and about the designation of procreation as
reproduction. What is rejected here is a highly person-
al right to procreation as a “project that can be imple-
mented according to plan, that can be shaped and
controlled in its basic coordinates and can ultimately
assume the character of a commission or even an
order”.24

For alongtime, a similar criticism shaped church state-
ments across denominational boundaries. The focus
here lies on the conflict over the limits of the availability
of present and future life. It would be dishonest here to
burden the desire for children of same-sex couples
with all legitimate reservations about modern biotech-
nology worthy of discussion.?*? Instead, the same as-
sumption applies to them that undoubtedly applies to
natural reproduction: a couple who wish to have a child
do not seek to control a life, but indeed to have a child.
The fact that reproduction in most cases takes place
privately, away from any public attention and can some-
times only be realized with the help of medical proce-
dures or other support, says nothing about the serious-
ness and justification of the desire to have children. Nor
does “nature” set the limits on human desires or deter-
mine their appropriateness. It frequently just does not
“behave” the way some people want it to.

By contrast, the question of the relationship between
desiring parents and the desired child is ethically de-
manding. In the discussion of reproductive medicine
law, two peculiarities of the legal perspective became
apparent: On the one hand, the law protects the inter-
ests of all those involved in the same way, but presup-
poses birth as a condition for personal fundamental
rights. It therefore does not say much with regard to pre-
natal life. On the other hand, the strictly individualistic
conception of personal autonomy means that parents
and children stand side by side as separate legal enti-
ties or even enter into a relationship of divergent and
competing interests. The paradigm of self-determination
forces us to methodically separate out family members
and regard them separately. In a sense, parents and
children are placed in a natural state that gave birth to
modern political philosophy: the individual person, for
whom everyone else can appear as a possible enemy
and from whom only contractual agreements based on
state law can protect them.

This sort of perspective falls short as it excludes pre-
cisely that which constitutes parenthood, childhood, and
family. How can family members develop a relationship
that they do not, in every case, enter into voluntarily but
which essentially defines each and every person? How
can self-determined people as a couple — biblically
speaking — become “one” and “one flesh” (Matt. 19:5f.)
and what does that do to their personal freedom? The
liberal answer is that they devote themselves to the
other person of their own free will — in self-determina-
tion — without their status of autonomy being affected.
What is described is a contractual relationship that is
categorically distinguished from affective relationships



of love and care. This, above all, does not correspond
with the situation of the child, who initially lives in com-
plete dependence on the parents and is completely re-
liant on their love and care. The child’s existential rela-
tionship to its parents is so fundamental that even the
voluntary nature of parental behavior towards their child
can be called into question. The perspective of autono-
my is not sufficient to adequately capture parent-child
relationships. It does not go far enough in view of both
the parental action that essentially stands in for the child
and the child’s existential dependency on the parents.
“Where appeals to individual autonomy play a central or
decisive role in decisions to have children, the interests
of the weak and vulnerable may be subordinated to the
self-expression and preferences of the relatively power-
ful. It follows [...] that appeals to individual autonomy
cannot support unrestricted reproductive rights.”?43 A
strictly individualistic reproductive autonomy does not
recognize the “value of bodily integrity (for example with
regard to the particular bodily dimension of the female
contribution towards reproduction) or the significance
of interpersonal relations that can both be brought
about or also suppressed through various reprogenetic
practices.”?*

This does not however entail the rejection of the free-
dom to reproduce. Individual claims to freedom must
instead be determined relationally, not from the per-
spective of isolated subjects, but within the context of
lived relationships.?4% Parent-child relationships are of
a special nature: “Neither an exchange, nor contract,
nor reciprocity form the core of this relationship, but
the special quality of a relationship that is comprehen-
sive in providing care [...] The very decision to become
a parent — by whatever method — entails a self-commit-
ment that follows a different logic than interest-based
decisions; it seeks to create a space in which a rela-
tionship can develop and grow from the start.“24¢ More-
over, procreation, pregnancy, and childbirth are and re-
main a risk that cannot be eliminated through medical
means. Even “when it comes to treatment, despite all
the activities involved, a child produced with help is not
a product, but a gift.”?4” The birth of a child is not an act,
neither that of the mother giving birth nor that of the
child being born, but the reception of the world by the
child and of the child by the world. It is not the result of
parental and medical judgments and decisions, but an
event of its own kind, which even goes beyond the wish
to be a parent. The specifically Christian biblical view of
procreation and birth is encountered in Paul’s descrip-
tion of the members of the Corinthian community as
“fathered in Christ [...] through the gospel” (1 Cor. 4:15:
egennésa). As the Reformation viewed the family as a
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church in miniature, in analogy to the Reformed under-
standing of ministry as verbi divini ministerium, parent-
hood can be spoken of as vitae divinae ministerium.
From a broader anthropological perspective, this reflects
the insight of people who, while aware of their begin-
nings, “do not grasp their beginnings”.?*®¢ With regard
to parent-child relationships, a specific perspective of
givenness follows here that maintains three key ele-
ments of our moral landscape: “Humility, responsibility
and solidarity. [...] In a social world that values domina-
tion and control, parenting constitutes a school of hu-
mility. The fact that our children mean much to us, even
as we cannot choose the ones we want, teaches parents
to be open to the unsolicited. This openness is an atti-
tude worth affirming, not only within families but also in
the rest of the world. Itinvites us to endure the unbidden,
to live with disagreement, to curb the urge to control.”24°

6 Conclusion

Ethical reflection does not have the task of making or
anticipating concrete decisions. It can, however, iden-
tify situations of ethical conflict, analyze the problems,
and structure the decision-making processes. On this
basis, some points can be established that result from
the preceding considerations and have fundamental
relevance:

1.From a Reformed standpoint, marriage and family
pertain as relationship forms to the realm of God’s cov-
enant acts.

2.The biological and biographical aspects of human
life need to be addressed theologically and ethically
within the horizon of life as the creator’s gift of partici-
pation.

3.God’s creative act of covenant and blessing does not
emerge through biological causality and genetic gene-
alogy, but narratively in the stories of God’s presence
alongside his creatures.

4.The basic Reformed conviction that Jesus Christ is
Lord of the church and Lord of the world, includes re-
productive medicine. God’s acts of blessing and medi-
cally assisted reproduction are not mutually exclusive.

5.The biblical-Christian view of the child as a gift is un-
der threat from two sides: technologically through the
ever-increasing potential for intervention and morally
through the assessment of the decisions that precede
the birth of a child.

35



36

Ethical studies of the Protestant Church in Switzerland
Marriage, Parenthood, Children

6.All children have the same right to have their parents
recognized as their parents and to have themselves
recognized as their parents’ children.

7. No specific living conditions are particularly desirable
for future children only because we grew up with them
ourselves. Child welfare must not become a vehicle for
one’s own marital, parental, and family morality. The
church practices of liturgy and ritual must be carefully
considered and justified theologically, and must be able
to meet changing living conditions.

8. With shifting limits of what is available, the scope for
decision-making and responsibility have been expand-
ing, while entailing the risk of being overwhelming both
morally and socially.

9.Unwanted childlessness and an unfulfilled desire to
have children have medical and social causes and need
to be perceived and taken seriously as an existential
fate that affects all aspects of the person in question.

10. The new beginning connected to every birth is based
on the promise: “Before | formed you in the womb, |
knew you” (Jer. 1:5). Reproductive medical measures
should be oriented towards the new offspring directly
understanding and experiencing themselves as God’s
creatures while being perceived as such by their fellow
human beings.
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